Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF REGISTRATION 
)
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)


vs.

)

No. 10-1982 HA




)

JOHN D. MERWIN II, M.D.,
)




)



Respondent.
)

DECISION


John D. Merwin II is subject to discipline for use of alcohol to an extent that such use impaired his ability to perform the work of his profession, and for unprofessional and unethical conduct.

Procedure

The State Board of Registration for the Healing Arts (“the Board”) filed a complaint on 

October 14, 2010, seeking this Commission’s determination that the physician and surgeon license of Merwin is subject to discipline for engaging in the use of alcohol to the extent that it impaired his ability to practice medicine, for engaging in unprofessional conduct, and for engaging in behavior that might be harmful or dangerous to patients or the public.  This Commission convened a hearing on the complaint on March 23, 2011.  The Board was 
represented by Sarah Schappe, its General Counsel; Merwin was initially represented by Sherry Doctorian and Matthew D. Turner of Armstrong Teasdale LLP , but they subsequently withdrew and Merwin represented himself at the hearing.    


The case became ready for decision when the last written argument was filed on July 8, 2011.
Findings of Fact

1. Merwin is licensed by the Board as a physician and surgeon.  His license was first issued on April 3, 1992.  At all relevant times that license was current and active. 

2. In May of 2009, Merwin was a partner in South County Anesthesia Associates (“SCAA”) and practiced as an anesthesiologist.
3. In 2009, SCAA was comprised of approximately 25-30 physicians and 25-30 nurse anesthetists.
4. Merwin has a history of alcohol abuse and dependence.
5. While on vacation at the end of April 2009, Merwin decided he drank too much, and he quit drinking alcohol on May 2, 2009.

6. Over the weekend of May 2, 2009, Merwin suffered hallucinations as a result of his withdrawal from alcohol use and was unable to sleep.

7. On or about May 3 or 4, 2009, Merwin contacted Dr. Jeffrey Wilkinson, Director of the Department of Anesthesia at SCAA, and advised Wilkinson he was not going to come to work on May 4; that Merwin was “seeing things” and felt he was hallucinating due to alcohol use; and that he was going to seek help from the Missouri Physicians Health Program (“MPHP”) on May 4.
8. During that same telephone call, Wilkinson told Merwin he should not come to work until Merwin found a resolution to his alcohol problem.  In Merwin’s absence, other SCAA doctors and staff shared Merwin’s responsibilities.
9. Merwin and SCAA made an agreement that as a condition of Merwin’s returning to work, Merwin would take part in MPHP, as well as in any follow-up care as a part of that program.

10. In a letter to MPHP dated June 5, 2009, Dr. Ed Garcia, a psychiatrist who had seen Merwin on May 11, 2009, said Merwin was diagnosed with alcohol dependence, but had no neuro-cognitive deficits to interfere with his performing his job requirements.  He said he believed Merwin could return to work on June 9, 2009.
  

11. Merwin returned to work at SCAA on June 9, 2009.  

12. On or about September 4, 2009, MPHP reported to Wilkinson that Merwin was no longer participating in the program.  Because Merwin was not in compliance with the agreement with SCAA, SCAA told him he could not work.  Merwin did not return to work at SCAA after September 4, 2009.
13. Merwin was dissatisfied with the MPHP treatment program and decided against participating in it.  He sought guidance from the Board as to acceptable alternative treatment programs and attended some Alcoholics Anonymous meetings.
14. Sometime after September 4, 2009, Merwin studied for and took the Texas physician’s licensing examination.  

15. Merwin pursued employment with the University of Missouri Hospital and interviewed for a position after November 16, 2009.

16. Merwin resigned his position at SCAA on or about December 15, 2009.

17.  On or about December 22, 2009, Merwin submitted a packet to the University of Missouri Hospital to begin the lengthy credentialing process.  

18. At no time did Merwin ever disclose to the University of Missouri Hospital his history of alcohol use, his treatment or evaluation for alcohol-related issues, or the circumstances surrounding his leaving SCAA.  

19. Merwin began working at the University of Missouri Hospital on or about February 22, 2010.
Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 621.045.
  The Board has the burden of proving that Merwin’s license is subject to discipline.
  


The Board has the burden to prove its case by a preponderance of the credible evidence.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  Our Findings of Fact reflect our determination of the credibility of witnesses.

The Board alleges that cause for discipline exists under section 334.100.2(1), (4), and (5):

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate 

of registration or authority, permit or license for any one or any combination or the following causes:

(1) Use of any controlled substance, as defined in chapter 195,  or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by this chapter;

*   *   *

(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter . . . .

(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public[.]
I.  Section 334.100.2(1) – Work Impairment Due to Alcohol Use

Section 334.100.2(1) allows discipline for use of alcohol to such an extent that such use impairs a physician’s ability to perform his or her work.  In order to establish cause for discipline under this section, the Board must show (1) use of alcohol, and (2) impairment of Merwin’s ability to perform his work.  Merwin admits he had been excessively drinking alcohol during his vacation at the end of April and early May.  There is no evidence in this case that Merwin ever appeared at work while in an impaired condition.  Rather, the issue is whether his absences from work on May 4, 2009 until June 9, 2009, and then from September 4, 2009 until February 22, 2010 were due to impairment from the use of alcohol.  

a.  Absences from Work – May 4, 2009 through June 9, 2009


The Board contends Merwin’s use of alcohol impaired his ability to perform his work on May 4, 2009.  That Merwin had a problem with alcohol was established by his own testimony:  he admitted he had, prior to May 2, 2009, used alcohol over a two-year period to help him sleep, and that he felt he drank too much.  He admits to suffering from hallucinations when he suddenly stopped using alcohol on May 2.  He further admits he was unable to sleep that weekend, and that he decided to seek Wilkinson’s approval to take May 4 off.  Although Merwin denies he was 
“impaired” on May 4, we conclude from the evidence that after excessive drinking, followed by a sleepless weekend during which he experienced vivid hallucinations, his ability to perform the work of his profession was unquestionably diminished.  Merwin’s use of alcohol impaired his ability to perform work because it rendered him unable to work that day.  


Both the Board and Merwin commend to us Koetting v. State Board of Nursing, in which the Court of Appeals upheld our decision that Koetting, a nurse, was subject to discipline for impairment due to alcohol use.
  Merwin argues that a failure to report to work on one occasion does not indicate an impairment of ability to perform the work of his profession.  In Koetting, the Court considered whether absenteeism alone could be the basis of discipline under § 335.066(2)(1).  We need not find any analogy to Koetting here.
  On May 4, 2009, Merwin was, by his own account, in no condition to perform his duties as an anesthesiologist.  Because the sleeplessness and hallucinations were directly related to his history of alcohol use, we find that his impairment on May 4 was caused by alcohol.  

The Board maintains that Merwin’s impairment continued from May 2 until his return to work on June 9, 2009.  There was no direct evidence of Merwin’s impairment during this period; rather, the Board argues, we should assume Merwin’s impairment from the fact that he did not return to work.  Merwin contends he was never found unfit or impaired to work, and that he abstained from alcohol consumption since May 2, 2009; he suggests it is “flawed logic” for the Board to insist he missed work because of impairment, because he was not scheduled to work and had been excused by SCAA.  

Regardless of whether Merwin was scheduled to work, his return to work at SCAA was conditioned on his participation in MPHP to resolve his problem with alcohol, and getting a “fit 
to practice” letter.  Merwin’s “fit to practice” letter from Garcia was not presented to SCAA until June 9, 2009.  Therefore, we conclude that Merwin was unable to work as an anesthesiologist from May 2 through June 9, 2009.  His problems with alcohol rendered him unable to perform the most basic requirement of his profession – attendance at work.  Merwin is subject to discipline under § 334.100.2(1).
b.  Absences from September 4, 2009 to December 15, 2009

The Board argues Merwin missed work from September 4, 2009 to December 15, 2009 (when Merwin resigned from SCAA) due to impairment from alcohol use.  During this period, Merwin attempted to find an alternative treatment program, since he had decided against continuing with MPHP.  According to his own testimony, Merwin maintained his abstinence from alcohol use.  However, the evidence indicates Merwin’s failure to return to SCAA was not so much caused by his continued failure to either participate in MPHP or a suitable alternative program, as by his interest in pursuing other employment.  He studied for and took the examination for licensure as a physician in Texas.  He applied for a position with the University of Missouri Hospital, and completed its lengthy credentialing process.  Based on this evidence, we cannot conclude Merwin was absent from SCAA during this time period due to alcohol impairment.
II.  Section 334.100.2(4) – Improper Conduct in 
the Performance of Professional Functions or Duties

The Board asserts Merwin’s failure to disclose to the University of Missouri Hospital his history of alcohol treatment and time off from work for that treatment was unprofessional and unethical conduct, and is cause for discipline under § 334.100.2(4).  “Unprofessional” means not conforming to the technical or ethical standards of the profession.
  Unprofessional conduct 
includes “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”
  It is not necessary that unprofessional conduct be established by expert testimony.


We must first determine whether Merwin’s application for employment with the University of Missouri Hospital was the “performance of professional functions or duties” as required by § 334.100.2(4).  Merwin was applying for a position as a physician; he was presenting his qualifications and experience to a potential employer.  While these tasks were not performed as part of his duties as an anesthesiologist, Merwin was performing his professional functions or duties as a physician in making the application.  At a time when he is applying for a position as part of a hospital’s medical staff, his actions must be viewed as being subject to the standards of his profession.  We conclude he was performing his professional functions or duties when making application for employment with the University of Missouri Hospital.

The Board relies on the opinion offered by Wilkinson that, when hiring staff, he usually asks why they left their former position, and that he would consider it unprofessional for a potential employee to neglect to disclose that he or she left a position for failure to complete MPHP.   However, under cross-examination Wilkinson qualified his opinion, admitting he was no expert on the standards of the profession “as far as questioning and answering on the job interviews.”
  

Merwin argues the University of Missouri Hospital never inquired into his reasons for leaving SCAA or about his history of alcohol problems.  Even so, a hospital has a right to expect complete candor from a potential medical staff member during the hiring process.  Failure to 
disclose a history of alcohol dependence and abuse may be seen as unprofessional conduct because it undermines the hospital’s expectation that physicians considered for employment will disclose relevant information, whether specifically requested to do so or not.  The protection of the public health imposes a duty to disclose this information, particularly when Merwin had opted against continuing participation in MPHP, regularly attending AA meetings, or any continued monitoring of his professed abstinence from alcohol.  

Merwin’s contention that alcohol became altogether irrelevant after he quit drinking on May 2, 2009 depends wholly on his own estimation; a potential hospital should have had an opportunity to assess, on its own, whether what affect alcohol might have on Merwin’s performance of his profession in the future, and what, if anything, should be done to ensure the safety of patients, staff, and the hospital if Merwin joined the staff.  The fact that his “bottoming out” had occurred as recently as seven months prior to his interview with the University of Missouri Hospital suggests Merwin’s alcohol use continued to be a relevant factor in his performance as a physician.  Had years rather than months elapsed since his hallucinations of May 2, 2009, we might agree that Merwin’s discontinuing treatment with MPHP was no longer relevant and that there was no need to disclose it to a potential employer.  We find cause for discipline under § 334.100.2(4).  
III.  Section 334.100.2(5) – Conduct 
Harmful to the Health of Patients or the Public

The Board contends Merwin is subject to discipline under § 334.100.2(5) for “any practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public.”  It cites Merwin’s history of drinking alcohol as evidence of the potential for recurring absenteeism, and the unreasonable risk of harm to patients if arrangements have not 
been made for medical staff to cover for him.  The Board’s position is speculative and unsupported by evidence.  

The testimony of both Merwin and Wilkinson made clear that an anesthesiologist has no regular patients of his own, but is scheduled to cover surgeries for a particular day.  At the University of Missouri Hospital, Merwin said he worked on same-day surgeries, not on complex surgical cases.  The risk of harm to patients if Merwin is unexpectedly absent is no greater than if Merwin’s absence were caused by an illness or personal emergency.  There is no reason to believe that Merwin would take an extended leave of absence from his current employer without some explanation or making prior arrangements with the hospital, as he did with SCAA.  We find no cause for discipline under § 334.100.2(5).
Summary


We find cause to discipline Merwin’s license under § 334.100.2(1) and (4), and no cause for discipline under § 334.100.2(5).


SO ORDERED on August 16, 2011.


________________________________



MARY E. NELSON


Commissioner

�Exhibit D.  Garcia did not testify at the hearing, and it is unclear whether he based his opinion of Merwin’s fitness to return to work on his May 11, 2008 psychiatric evaluation, or on a more recent assessment; the date of treatment may have been incorrect on the letter.  At any rate, SCAA permitted Merwin to return to work.


	�Statutory references are to RSMo Supp. 2010, unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989). 


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992). 


�Id. 


�Id. 


�314 S.W.3d 812 (Mo. App., W.D. 2010).  Koetting was found subject to discipline under § 335.066.2(1), which is nearly identical to the language of § 334.100.2(1), but applicable to the nursing profession.


�In any event, the ruling in Koetting was fact specific.  Id. at 820.


�Merriam-Webster’s Collegiate Dictionary 99 (11th ed. 2004).


�Perez v. Missouri Bd. of Registration for the Healing Arts, 803 S.W. 2d 160, 164 (Mo. App., W.D. 1991)


�Id.


�Tr. at 22.
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