Before the

Administrative Hearing Commission

State of Missouri

CHRIS J. MENDOZA,
)



)



Petitioner,
)




)


vs.

)

No. 06-1307 PO



)

DIRECTOR OF PUBLIC SAFETY,
)




)



Respondent.
)

DECISION

We deny the application of Chris J. Mendoza to take the Missouri Peace Officers License Examination (“MPOLE”) for an upgrade to a Class A peace officer license because he does not qualify for the 16 points needed on the Veteran Peace Officer Point Scale.

Procedure

The Director of the Department of Public Safety (“the Director”) denied Mendoza’s application to take the MPOLE to upgrade his peace officer license.  Mendoza appealed.  The case proceeded to hearing on Mendoza’s first amended complaint.  Our Regulation 1 CSR 15-3.380(5) requires that the Director file an answer to the first amended complaint.  Although the Director filed an answer to the original complaint, he filed none to the amended complaint.  The Director’s answer is critical because it fulfills the due process requirement of informing the denied applicant of the reasons for denial, which frames the issues at the hearing.

We held our hearing on January 4, 2007.  Samuel McHenry represented Mendoza. Mendoza and his counsel participated by telephone.  Assistant Attorney General David Hansen represented the Director.
  At the hearing, we determined, with the agreement of the parties, that we would hold the Director to the reasons for denial that he stated in his answer to the original complaint.
  Mendoza stated that he would proceed to hearing without the Director having filed an answer to the first amended complaint.

We left the record open for one week after the hearing for Mendoza to file certificates of completion of courses at the Regional Police Academy, Kansas City, Missouri (“the academy”). Mendoza filed two certificates of completion with his affidavit on January 9, 2007.  We admit them as exhibits.


Both parties filed written arguments after the hearing.
  The case became ready for our decision on April 26, 2007, when Mendoza filed his reply brief.
Findings of Fact

1. Mendoza was born on September 4, 1970.
2. Mendoza is a United States citizen.
3. Mendoza holds a high school diploma.
4. Mendoza submitted a Missouri Peace Officer License Legal Questionnaire to the Director.
5. Mendoza graduated from a 120-hour basic training course.
6. On August 7, 1996, the Director issued a Class B peace officer license to Mendoza. The license is and has been current and active.
7. Mendoza was a full-time deputy sheriff with the Clay County Sheriff’s Office from April 14, 1997, to August 22, 2003.
8. Mendoza has no educational degree beyond high school.
9. Mendoza has 220 hours of continuing law enforcement education.
  With his six years of commissioned service, Mendoza has an average of 36.67 hours of education per year of commissioned service.
10. In October 2005, Mendoza accepted an offer of employment from the police department of the University of Missouri at Kansas City with the condition that he upgrade his license to Class A.  At the expense of his employer, Mendoza attended a law enforcement training course offering 1,096 hours of instruction at the academy from January 24 to July 31, 2006.

11. Mendoza successfully completed 25 hours of instruction in “Type III Operator” taken from July 17 to July 21, 2006, at the academy.
12. Mendoza successfully completed 24 hours of instruction in “NHTSA / IACP Standardized Field Sobriety Practitioner’s training course” taken from July 17 to July 21, 2006, at the academy.
13. The academy dismissed Mendoza at the end of the course before graduation and refused to allow him to take the MPOLE.  The academy officials said that Mendoza did not perform successfully in the practical application scenarios, also called “situationals.”
14. Mendoza submitted to the Director on August 15, 2006, a “Missouri Peace Officer License Application for Veteran Peace Officers” (“application”) so that he could obtain enough points on the Veteran Peace Officer Point Scale to take the MPOLE and upgrade his peace officer license to Class A.
15. By letter dated August 23, 2006, the Director notified Mendoza that he had not accrued the 16 points required to take the MPOLE.
16. Mendoza filed his appeal on August 31, 2006.
Conclusions of Law 

We have jurisdiction of Mendoza’s complaint to determine whether the Director has cause for denying Mendoza’s application.
  Mendoza has the burden of proving that he scored high enough on the Veteran Police Officer Point Scale to entitle him to take the MPOLE.

Regulation 11 CSR 75-13.030 provides the procedure for a peace officer to upgrade his license classification.  The peace officer must file an application with the Director to qualify to take the MPOLE.
  If the Director grants the application and the applicant scores high enough on the MPOLE, the Director will investigate to determine whether the applicant has met all requirements for the license upgrade.
  If the investigation is favorable to the applicant, the Director grants the appropriate license reclassification.

There are three different ways to qualify to take the MPOLE for upgrading a license. Two involve graduating from courses certified to qualify an applicant for an upgrade.
  After being denied graduation from the academy, Mendoza chose the third way, “Qualification for the new class on the Veteran Peace Officer Point Scale pursuant to 11 CSR 75-l4.060.”

11 CSR 75-14.060 provides:
(1) No person shall be admitted into a certified basic training course unless such person:

(A) Is eighteen (18) years of age or older;

(B) Is a United States citizen;

(C) Is the holder of a valid high school diploma or its equivalent; and

(D) Has submitted a Missouri Peace Officer License Legal Questionnaire to the basic training center director.
As our Findings of Fact show, Mendoza met those qualifications.

The Veteran Police Officer Point Scale is found in 11 CSR 75-13.060, as follows:

(1) The Veteran Peace Officer Point Scale is a method for determining the license class for which a veteran peace officer is qualified when applying for . . . a license upgrade pursuant to 11

CSR 75-13.030 . . . .

(2) In order to be eligible to qualify on the scale, an applicant must be a graduate of a basic training course of at least one hundred twenty (120) hours.
*   *   *
(4) An applicant shall request to qualify on the veteran peace officer point scale . . . on an application for a peace officer license upgrade pursuant to 11 CSR 75-13.030(1)(C).
(5) The Director shall score each applicant according to the following point system.


(A) For basic training:

1.  120 to 179 hours, 1 point;
*   *   *


(B) For years of experience as an active, commissioned peace officer:
*   *   *

6.  Over six years, up to seven years: 6 points;
*   *   *

(D) For continuing law enforcement education:
*   *   *

2.  Average of thirty-two or more hours per year of commissioned service, 2 points;
*   *   *
(6) The Director shall recognize the applicant’s qualification on the following scale:
*   *   *

(C) Sixteen or more total points, class A license.
Mendoza filed his application for a peace officer license upgrade pursuant to 11 CSR 75-13.030(1)(C).  He is eligible to qualify on the scale because he is a graduate of a basic training course of at least 120 hours.  Under the regulation’s point system, Mendoza scores as follows:

•
1 point for 120 hours of basic training;

•
6 points for his more than six years of experience as an active, commissioned peace officer with the Clay County Sheriffs Office; and
•
2 points for having an average of 36.67 hours of continuing law enforcement education per year of commissioned service.

Mendoza has a total of nine points.  Mendoza falls seven points short of the 16 points he needs for the Class A peace officer license.

Mendoza’s original strategy before filing his application was to qualify to take the MPOLE by earning a “graduation” from one of the two types of courses described in 11 CSR 75-l3.030(1)(A) or (B).  Just before graduation, academy officials dismissed Mendoza.  Without graduation, Mendoza could not qualify to take the MPOLE under 11 CSR 75-13.030(1)(A) or (B).
Mendoza then chose to qualify for the MPOLE by applying to the Director under the third option in 11 CSR 75-13.030(l)(C), the Veteran Peace Officer Point Scale.  As explained above, Mendoza does not qualify under that option.  However, Mendoza claims that the refusal of academy officials to allow him to graduate should not prevent him from claiming over 1,000 hours of successful class work during his attendance at the course.  He contends that he should

be able to apply those course hours to that part of the Veteran Peace Officer Point Scale that gives 14 points for 600 hours or more of basic training.
  Mendoza argues that “it is not necessary for the Respondent Director to overrule the Academy’s decision to deny graduation, but rather simply to acknowledge that all the evidence presented at the hearing established that Petitioner’s years of experience and mere attendance at 1,000 plus hours of training made him eligible to take the M.P.O.L.E.  That exam will decide if he is entitled to be granted the classification he seeks, not the arbitrary decision of the Academy.”

We reject Mendoza’s argument.  First, he submitted proof of having successfully passed only 49 hours of the academy’s courses with the certificates that he submitted after the hearing. There is nothing in the regulations to support Mendoza’s position that “mere attendance” at courses merits him a chance to take the MPOLE.  Second, we do not agree that the hours of basic 
training in the point scale can be satisfied by successful completion of some of the courses within a program from which the applicant has failed to graduate.  Section (2) of 11 CSR 75-13.060 requires that the applicant be a “graduate” of the 120-hour basic training course.  It would be consistent that the “basic training” category in section (5)(A) also requires graduation.  Mendoza admits that he never graduated from the academy’s course.

Mendoza also argues that nothing in the regulations allows academy officials to supplant the Director by deciding which of the academy’s students do or do not take the MPOLE.
 Mendoza fails to address the fact that both 11 CSR 75-13.030(l)(A) and (B) explicitly require “graduation,” a determination within the jurisdiction of school officials.  A properly promulgated regulation binds the Director, and us, as well as the public.
  We cannot just ignore the regulations, as Mendoza suggests.

Finally, Mendoza suggests in the alternative that he be allowed to attend a second qualified academy for additional training in any area where his training is shown to be lacking.  We have no authority to order such an action because this appeal is only about Mendoza’s application under 11 CSR 75-3.030(l)(C).

Mendoza failed to show that the regulations for upgrading a peace officer license entitle him to take the MPOLE in an effort to upgrade his license.
Summary

The law does not entitle Mendoza to take the MPOLE for a license upgrade.

SO ORDERED on August 21, 2007.


________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


�Prior to the hearing, Assistant Attorney General Ted Bruce represented the Director.


�Tr. at 10.  One of the reasons for denial stated at ¶ 14 in the Answer was that Mendoza pled guilty to driving while intoxicated in 1990. No mention was made of this in the Director’s original notice of denial or at our hearing or in the briefing.  We consider the Director to have abandoned this reason for denial.  In 1996, we decided that Mendoza was entitled to a peace officer license despite the existence of that plea of guilty.  Mendoza v. Director, No. 95-2283 PO (June 3, 1996), 1996 WL 33408951.


�Assistant Attorney General Christopher R. Fehr filed the Director’s written argument.


�After the hearing, Mendoza submitted certificates showing that he completed 49 hours of instruction in two courses at the academy. These hours were part of the course he took at the academy in 2006.  There was no evidence that these hours counted as continuing law enforcement education hours, so we did not include them in the 220-hour total for continuing law enforcement education hours.  Even if we had, the increased total of 269 hours would not have made a difference in the Veteran Peace Officer Point Scale.  The 36.67 average hours resulting from the 220-hour total counted for two points. The 44.83 average hours from the 269-hour total would not have meant any more points because the category for two points is “thirty-two or more hours.” 11 CSR 75-1 3.060(5)(D)2.


	�The Director referred to this as a 600-hour course.  Yet the class schedule sheets in Respondent’s Exhibit A show that the total hours were 1,096. Tr. at 72.  Mendoza claimed that he completed 1,026 hours.  Tr. at 59.





�Section 590.100.3.  Statutory references are RSMo Supp. 2006 unless otherwise noted.


�Section 621.120, RSMo 2000, as made applicable by § 590.100.5.


�11 CSR 75-13.030(3).


�11 CSR 75-13.030(4) and (5).


�11 CSR 75-13.030(6).


�11 CSR 75-13.030(1)(A) and (B).


�11 CSR 75-13.030(1)(C).


�11 CSR 75-13.060(5)(A)5.


�Reply Brief, at 2.


�Reply Brief, at 2.


�Missouri Natl. Educ. Ass’n v. Missouri State Bd. of Mediation, 695 S.W.2d 894 (Mo. banc 1985).
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