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)
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FURTHER FINDINGS OF FACT AND 

CONCLUSIONS OF LAW UPON REMAND


In compliance with the Cole County Circuit Court’s order upon remand, this Commission supplements our amended decision dated April 27, 2004, with the following additional findings of fact and conclusions of law.

Procedure


On June 3, 2003, John Mellas, MD, filed a petition appealing the decision of the Department of Social Services, Division of Medical Services (“the Department”) assessing a Medicaid overpayment against Mellas in the amount of $17,977.50.  On October 30, 2003, we held a hearing on the complaint.  On March 22, 2004, we issued a decision assessing a $8,949.75 overpayment against Mellas.  On April 16, 2004, the Department filed a motion to modify.  On April 27, 2004, we issued our amended decision following reconsideration.


The Department appealed the decision to the Circuit Court of Cole County, Case No. 04CV324762.  By order dated January 11, 2005, the court issued an order remanding the case to us regarding our interpretation and application of the Department’s Regulation 13 CSR 70-3.030(4)(A)5.


On May 23, 2005, the Department requested a telephone conference.  We held the conference with the parties on June 10, 2005.  The parties agreed that no further evidence was needed to comply with the court’s order.

Additional Findings of Fact

1. Sixty percent of the Medicaid funds paid to Mellas were paid by federal funds, and forty percent were paid by the State.
Additional Conclusions of Law

We have jurisdiction to hear Mellas’ petition under § 208.156.2, RSMo 2000, which provides:

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.

(emphasis added); and under § 621.055, RSMo Supp. 2004, which provides:


1.  Any person authorized pursuant to section 208.153, RSMo, to provide services for which benefit payments are authorized pursuant to section 208.152, RSMo, may seek review by the administrative hearing commission of any of the actions of the department of social services specified in subsection 2, 3, 4 or 5 of section 208.156, RSMo. . . .  Decisions of the administrative hearing commission under this section shall be binding subject to appeal by either party.

The Department’s Regulation 13 CSR 70-3.030(4)(A) provides that the decision as to the sanction is discretionary.  Regulation 13 CSR 70-3.030 states:

(3) Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (2) of this rule:

*   *   *


(F) Recoupment from future provider payments[.]

*   *   *

(5) Amounts Due the Department of Social Services From a Provider. 


(A) . . . The [Department] may recover the overpayment by withholding from current Medicaid reimbursement.  The withholding may be taken from one (1) or more payments until the funds withheld in the aggregate equal the amount due as stated in the notice. 

(Emphasis added.)  The word “may” in a statutory provision “implies alternate possibilities and that the conferee of the power has discretion in the exercise of the power.”  State ex rel. Nixon v. Boone, 927 S.W.2d 892, 897 (Mo. App., W.D. 1996).

Regulation 13 CSR 70-3.030 defines the withholding:  

(1) The following definitions will be used in administering this rule:

*   *   *


(O) Withholding of payments means a reduction or adjustment of the amounts paid to a provider on pending and subsequently submitted bills for purposes of offsetting overpayments previously made to the provider.

Regulation 13 CSR 70-3.030(4)(A) reiterates the discretionary nature of sanctions and their imposition:

(A) The decision as to the sanction to be imposed shall be at the discretion of the Medicaid agency.  The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to Medicaid recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious; 


2.  Extent of violations—The state Medicaid agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of Medicaid claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred. . . ;


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency’s decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The Medicaid agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the Missouri Medicaid program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the Medicaid agency may mitigate its sanction if it determines that 

prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and 

prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions; and 


6.  Actions taken or recommended by peer review groups, licensing boards or Professional Review Organizations (PRO) or utilization review committees—Actions or recommendations by a provider’s peers shall be considered as serious if they involve a determination that the provider has kept or allowed to be kept, substandard medical records, negligently or carelessly performed treatment or services, or, in the case of licensing boards, placed the provider under restrictions or on probation. 

(Emphasis added.)

1. Department’s Interpretation of Rule

Upon remand, the court ordered us to do the following:

If the Commission reached conclusions regarding: 1) the Department’s interpretation of its own regulation at 13 CSR 70-3.030(4)(A)(5); and 2) the Department’s exercise of its discretionary authority under 13 CSR 70-3.030(4)(A)(5) to mitigate or not mitigate sanctions against Dr. Mellas, the Commission is directed to articulate such conclusions.

The Department’s witness testified in general about the regulation:

COMMISSIONER DOUGHTY:   . . . Ms. Barnes, is it your understanding that the assessment of sanctions is within the discretion of the Division of Medical Services?
THE WITNESS:   Yes.

COMMISSIONER DOUGHTY:   So you do not have to impose sanctions, is that right, for a breach of the terms of the agreement?

THE WITNESS:   I don’t know that I really know the answer to that.  I know that assessing an overpayment is only one of the sanctions that we could take.  There are a number of sanctions, overpayment being one, one type of sanction.

COMMISSIONER DOUGHTY:   But you could choose to impose no sanction?

THE WITNESS:   I suppose so.


The Department agrees that it has discretion to impose a variety of sanctions or no sanctions at all for a variety of offenses.  In two different subsections, the Department’s regulation states that sanctions may be imposed.
  A third subsection states that the decision to sanction is discretionary,
 and a fourth states that sanctions may be mitigated.
  Yet the Department asserts that in a billing deficiency case, mitigation is only authorized if there is a finding that there has been no prior provider education.

The Department argues that we must defer to its interpretation of its own regulation and, ordinarily, we agree.  Collins v. Department of Soc. Servs., 141 S.W.3d 501, 504 (Mo. App., S.D. 2004).  The Department’s regulations have the force of law, and they bind the Department and this Commission.  Missouri Nat’l Educ. Ass’n v. Missouri Bd. of Mediation, 695 S.W.2d 894 (Mo. banc 1985).  However, deference to the Department’s interpretation of the law, and even of its own regulations, is not unlimited.  Where the Department offers an interpretation that is contrary to the regulation’s plain language, we must follow the plain language.  State ex rel. Stewart v. Civil Serv. Comm’n of St. Louis, 120 S.W.3d 279, 287-88 (Mo. App., E.D. 2003).  Such is the case here.  The plain language of the regulation states that the decision to issue a sanction is discretionary.  Mitigation is simply an option for sanctions under the Department’s Regulation.
The Department’s position, that 13 CSR 70-3.030(4)(A)5 limits the discretion to mitigate only to instances where there has been no prior education, is not a reasonable interpretation of the regulation.  If the Department has the discretion to impose no sanction when necessary and appropriate services were not provided to patients,
 in a case of fraud,
 or in a case of violation of 
civil or criminal law,
 it is an absurd result that the standard is stricter for something referred to as “only” billing discrepancies.  We must avoid absurd readings of the law.  Meuschke v. Jones, 134 S.W.3d 783, 789 (Mo. App., W.D. 2004).  Instead, the mitigation section is a specific example of a factor that may be considered in the discretionary decision as to the level of sanctions.  As noted in the discussion below, when the case comes before this Commission, that discretion is ours.


The Department’s witness testified that there was a distinction between the daily and monthly codes.  However, the Department accepted from Mellas and 31 other providers what it later claimed was the wrong code for ten years.  We may consider an agency’s practices an “informal interpretation” or “practical construction” of its regulations.  State ex rel. Danforth v. Riley, 499 S.W.2d 40, 45 (Mo. App., K.C.D. 1973).

While we asked the Department for its interpretation of its regulation, case law cited below makes it clear that the decision whether to sanction and whether to mitigate is ours in the context of a Medicaid provider case.  

2.  Our Discretion to Decide Sanction

The court ordered:

In the alternative, if the Commission did not reach conclusions regarding number 1 and/or 2 above, the Commission is directed to articulate the standard of review utilized to authorize: 1) non-adoption of the Department’s interpretation of its own regulation at 13 CSR 70-3.030(4)(A)(5), and 2) altering the Department’s exercise of its discretionary authority regarding the application of 13 CSR 70-3.030(4)(A)(5) to the facts of this case.

As noted in our amended decision, and further described in the cases below, the filing of the complaint vests the Department’s discretion in this Commission, and we need not exercise it the 
same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  Our role is to conduct an evidentiary hearing and to determine, on the evidence heard, the administrative decision of the agency.  

The Court in Geriatric Nursing Facility v. Department of Soc. Servs., 693 S.W.2d 206 (Mo. App., W.D. 1985) set forth the role of this Commission in Medicaid cases:

The process described in Section 621.055 RSMo Supp. 1984 is unique.  Ordinarily, in contested cases before an administrative agency, some entity within the administrative agency conducts the hearing.  It may be a hearing officer, in which case the Board or agency head can follow or depart from the hearing officer’s findings and enter the agency’s final determination on the record made before the hearing officer.  Typical of this administrative format are proceedings in Workers Compensation.  See, Chapter 287 RSMo 1978.  In some schemes of administrative action, an official makes a decision, which, upon request, is heard by the agency’s governing board as a contested case.  Elucidating this scheme are proceedings before the State Bank Board.  See Chapter 361 RSMo 1978.  In either event, the final action in a contested case is the administrative agency’s action and it is required to be subject to judicial review by Mo. Const. Art. V, Section 18.  Under Section 621.055 RSMo Supp. 1984, the action [sic] Administrative Hearing Commissioner’s action becomes the final action and the Department of Social Services does not ratify, confirm, or have any voice in that final determination.
Id. at 208-09 (emphasis added).

The court in Missouri Dep’t of Soc. Servs. v. Administrative Hearing Comm’n, 826 S.W.2d 871 (Mo. App., W.D. 1992) decided that this Commission had authority under the statute to change the Department’s determination of Medicaid per-diem reimbursement rate.  The court stated:

In reviewing the DSS decision, the AHC is performing an administrative review.  The AHC “simply determines on evidence heard, the administrative decision of the agency involved.”  Geriatric Nursing Facility, Inc. v. Department of Social Serv., 693 S.W.2d 206, 209 (Mo.App.1985).  The decision 
of the AHC then becomes the decision of the department.  Id.  This is not a reconsideration of the trend factor analogous to a judicial review wherein the record is scrutinized for legal error.

The AHC’s function is to render the administrative decision of the agency.  Id.  In the instant case DSS rendered a decision on the trend factor applicable to fiscal year 1989.  It sent a letter to the health care facilities providing an adjusted rate based upon trend factor calculation and gave the effective date of January 1, 1989.  What was proper for DSS to consider is what is proper for the AHC to consider.
Id. at 874 (emphasis added).  Under these cases we do not review the Department’s decision; we remake the Department’s decision.

In J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16 (Mo. banc 1990), the court found that this Commission rendered the decision for the Director of Revenue and had the authority to modify the Director’s decision that was the subject of the appeal.  The court stated:

Because the Commission announces the decision of the agency, the Commission’s decision in this case to adjust the Director’s assessment is within the authority of the Commission.  It is within the authority of the Commission because it is within the authority of the agency.

Id. at 20-21.  For the same reason, we had the authority to modify the Department’s decision not to mitigate the sanction imposed on Mellas.  Our review was de novo, and we examined all applicable laws that the Department could apply.  Jones v. Director of Revenue, 981 S.W.2d 571, 576 (Mo. banc 1998).  

In Finch, the decision whether to grant a professional license application was discretionary with the Board of Healing Arts, and the Board denied Finch’s application to take the licensing examination.  Finch appealed, and this Commission ordered that Finch be allowed to take the examination.  The Board appealed our decision, arguing that the discretion to deny an application for licensure remained with the licensing agency and did not transfer to this Commission.  The court disagreed, stating:

It is inconceivable that the legislature intended any separation of the exercise of discretion from the determination of facts which are necessarily preliminary to and decisive of how that discretion is to be exercised.

Finch, 514 S.W.2d at 614.


The imposition of sanctions and determination of the level of sanctions in a Medicaid provider case are also discretionary decisions.  The law gives the Medicaid provider the same right of appeal to this Commission that is given to license applicants.  The court in Finch refused to separate the determination of the facts from the discretion to order a license, stating that the discretion to license the applicant “cannot be exercised wisely or even reasonably except as a natural consequence of a consideration and determination of the entire factual congeries.”  Id.  As in the applicant cases, the decision whether to sanction a Medicaid provider and the determination of the level and type of sanction are discretionary decisions that depend on the factual elements that this Commission determines at the hearing.

The court in Finch distinguished the applicant cases from license discipline cases, noting that in disciplinary cases, the law requires a hearing before us to determine the facts before the licensing agency can exercise its discretion as to the level of discipline.  Id. at 615.  In applicant cases, the legislature took away the Board’s authority to conduct hearings on the qualifications of applicants for licenses and gave the authority to this Commission.  Gard v. State Bd. of Regis'n for the Healing Arts, 747 S.W.2d 726, 729 (Mo. App., W.D. 1988).  Like the applicant cases, the Medicaid provider cases are appealed to this Commission following a decision by the Department.  The same rationale for allowing this Commission to make a final, complete decision, including the exercise of the discretion given to the Department, applies.

The Department argued that Mellas did not ask for mitigation.  We determined that this point was without merit.  In his complaint, filed on June 3, 2003, Mellas argued that he billed in 
accordance with the Department’s instructions and offered to pay a portion of the specified overpayment.  Throughout the case, Mellas maintained that the Department was partially responsible for his billing error
 and that he should not be required to pay the full amount assessed.  In any event, whether or not Mellas requested mitigation, considering mitigation was part of our determination of the amount of sanction to order.  See Jones, 981 S.W.2d 571.

Based on the cases cited above, we determine that we have the discretion in a Medicaid provider case to decide whether a sanction should be imposed and to determine the level of that sanction.  We are not bound by the Department’s decision because our function is to make the Department’s decision anew, which then becomes the decision for review. Geriatric, 693 S.W.2d at 209; see also Dorman v. State Bd. of Regis’n for the Healing Arts, 62 S.W.3d 446, 453 (Mo. App., W.D. 2001) (administrative decision “is presumed valid and the burden is on the attacking party to overcome that presumption”) (citation omitted).
3.  Factual Basis for Discretionary Decision

The court ordered:

The Commission is further directed to provide the factual and legal bases for the Commission’s application of 13 CSR 70-3.030(4)(A)(5) by articulating the Commission’s: 1) interpretation of the Department’s regulation at 13 CSR 70-3.030(4)(A)(5), and 2) determination to further mitigate the sanctions against Dr. Mellas under 13 CSR 70-3.030(4)(A)(5).

We noted the following factors in our amended decision.  Mellas had no previous violations or sanctions imposed against him.  There was no allegation of fraud or improper patient care.  This case involved a billing discrepancy only.  The regulation instructed us to consider the length of 
time over which the violations occurred, but in this case that worked in favor of Mellas.  His claims were never rejected for improper billing over a ten-year period, reinforcing the idea that this was the correct billing procedure.  We believed Buckles’ testimony that she requested information from the Department in 1993 by telephone and came away from that call with the understanding that the service should be billed using the individual day code.  Thereafter Mellas billed under the individual day code that continued to be accepted by the Department for ten years.

While we did not make a specific finding that the Department failed to provide any education, we made a finding that the Department was giving out the wrong provider education, and that Mellas and approximately 31 other nephrologists in the state were following that incorrect procedure.  The Department’s educational efforts were worse than no information, and the Department’s billing system and historic practices reinforced what the doctors were doing.
This is exactly the situation that the mitigation provision in Regulation 13 CSR 70-3.030(4)(A)5 is designed to address.  If the Department has failed to provide correct education to one of its providers, the regulation suggests that one exercise of the discretionary decision as to the level of sanctions would be to reduce what the provider must pay back.  If the Department shares the responsibility for the billing error, the Department may also share the cost.  In our decision, we ordered Mellas to pay back sixty percent of the total - the federal portion.  Finding that the Department shared the responsibility for the billing errors for the reasons listed above, we did not order Mellas to pay back the state share.
As we noted in our decision, changes in the Department’s policies must be promulgated as regulations in order to be enforceable.  NME Hospitals v. Department of Soc. Servs., 850 
S.W.2d 71 (Mo. banc 1993).  We accepted the Department’s argument that its 1992 and 1999 manuals were promulgated as regulations, but stated in a footnote:

The 1999 Manual changes the billing codes.  Both Manuals make a distinction between individual day and monthly billing.  The Department makes its arguments as to the 1992 Manual.  We question whether the Manuals are properly incorporated by reference, but in this case there was no objection or argument raised concerning the enforceability of the Manuals.  Therefore, we accept the Department’s evidence and argument on this point.

Without a valid regulation to violate, there would be no overpayment and no recoupment.  See St. Anthony’s Medical Center v. Department of Soc. Servs., No. 03-0661 SP (Mo. Admin. Hearing Comm’n April 6, 2004) (the Department’s formula that should have been promulgated as a regulation was void and we could not use it).

The Department’s witness testified that she was unaware of any regulation that would make the manuals and bulletins – particularly if determined by a court to be unpromulgated regulations and thus void – sufficient education to overcome the advice of the Department’s Program Education Unit.

The Department’s witness also testified about the state and federal share of Medicaid recoupment:

COMMISSIONER DOUGHTY:   Are you going to change topics?  I want to ask her a couple questions about the recoupment to the federal government.

I asked you before, Ms. Barnes, when we were talking about 13 CSR 70-3.030 about the Division’s discretion to charge an overpayment and I believe you acknowledged that the sanctions are discretionary and that the Division if it had decided that the mistake was its, under your own rules did you not acknowledge that it was within their discretion to charge an overpayment when not; is that right?

THE WITNESS:   Yes, I believe so.

COMMISSIONER DOUGHTY:   If in the course of exercising discretion the Department does not recoup money, is the Department still required to pay the federal government 60 percent of any overpayment?

THE WITNESS:   I believe that we do.  Still if it is identified as money incorrectly obtained from Medicaid, I think we still do pay back the federal portion even though we ourselves don’t recoup the money.

This was the basis for our decision that Mellas would be liable for sixty percent of the total amount of overpayment that we determined was due – the amount that would have to be paid to the federal government.

We have shown the legal basis for our application of the regulation in section 2 of this order.

Summary


We issue this further findings of fact and conclusions of law in response to the court’s remand order.


SO ORDERED on June 23, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner
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