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AMENDED DECISION

FOLLOWING RECONSIDERATION


John Mellas, MD, is subject to repayment of a portion of the Medicaid funds he billed in the amount of thirty individual days of service instead of one month of service.

Procedure


On June 3, 2003, Mellas filed a petition appealing a decision by the Department of Social Services, Division of Medical Services (Department), assessing a Medicaid overpayment against Mellas in the amount of $17,977.50.


On October 30, 2003, we held a hearing on the complaint.  Assistant Attorney General David P. Hart represented the Department.  Mellas represented himself.  On March 22, 2004, we issued a decision assessing a $8,949.75 overpayment against Mellas, and finding that the Department could enforce the 1992 Provider Manual that was filed with the Secretary of State’s 

Office.  On April 1, 2004, the Department filed a motion for reconsideration and suggestions in support.  On April 14, 2004, Mellas responded to the motion.  By order dated April 16, 2004, we granted the motion for reconsideration.  We dispose of all pending motions by separate order and issue this amended decision.

Findings of Fact

1. Mellas is a nephrologist practicing in St. Louis.

2. On June 16, 1986, Mellas entered into a Title XIX Participation Agreement for Physician’s Services with the Missouri Medicaid program.
  The agreement states in part:

That I (the Provider) will comply with the policies and procedures as required by the Division of Medical Services and the United States Department of Health and Human Services in the delivery of services and merchandise and in submitting claims for payment.  I understand that in my field of participation I am not entitled to Medicaid reimbursement if I fail to so comply.

3. Mellas entered into similar agreements in 1989, 1991, and 2001.  The 2001 agreement contains the following language:

I (the provider) agree that it is my responsibility to access manual materials that are available from DMS over the internet.  I will comply with the Medicaid manual, bulletins, rules and regulations as required by the Division of Medical Services and the United States Department of Health and Human Services in the delivery of services and merchandise and in submitting claims for payment.  I understand that in my field of participation I am not entitled to Medicaid reimbursement if I fail to so comply, and that I can be terminated from the program for failure to comply[.]

4. In 2003, the Department reviewed Medicaid claims submitted by physicians who were providing outpatient supervision of dialysis patients – also referred to as end stage renal disease services.  The reason for this review was that, during an audit, the Department had 

discovered that a doctor was billing Medicaid using a code for daily service when the Department’s policy required billing using the code for monthly service and that the claims were being paid.  The Department identified 32 physicians
 who were using the daily service code for monthly service.

5. The Medicaid billing code for providing a full month of service is different than the billing code for individual days of service.  The Department’s policy is that if the provider provides a full month of service, he or she should bill using the monthly code.  Providing a full month of service does not mean that the physician saw the patient every day of the month, but that he or she was available to see the patient for the full month.

6. The Department’s policy is that if there is a break in service during the month, the provider should bill using the daily code.  Some examples of breaks in service are:  (1) patient entered treatment after the first of the month or died during the month, (2) patient entered the hospital for part of a month, (3) patient left the service area for a period of time during the month.
  

7. A provider who bills for a month of service using the monthly code receives $60.  A provider who bills for 30 days of service using the individual code receives $225.

8. Sandra Barnes, with the Department’s Program Integrity Unit, performed a post-payment review on Mellas’ Medicaid claims.

9. By letter dated May 27, 2003, the Department informed Mellas that he had been overpaid $17,977.50 from the Medicaid program.

10. The Department used error code “A” when Mellas billed for 30 days using the individual billing code instead of the monthly billing code.  The amount of the assessed overpayment was the daily rate minus the monthly rate:  $225 - $60 = $165.

11. The Department used error code “B” when Mellas billed for 26 or 27 days using the individual billing code, thus creating enough of a pattern for Barnes to suspect that a full month of service had been provided.
  She checked and found that there were no inpatient hospitalizations or other documented explanation to account for a break in service.  Because this was the only factor she could check, she offered Mellas the chance to provide evidence that there was a break in service.  Mellas submitted no evidence for these cases.  The amount of the assessed overpayment was the additional payment Mellas received by using the individual rate for a month of service instead of the monthly rate.

12. The Department used error code “C” when Mellas billed for outpatient visits when the patient was hospitalized.  Mellas had used individual daily codes to bill for outpatient services for days when the patient was actually in the hospital.
  Mellas correctly billed as a partial month because there was a break in service, but billed the wrong days.  For example, Patient C.H.’s claim requests payment for outpatient service for C.H. from February 1-28, 2001.  An inpatient claim indicates that C.H. was in the hospital on February 24-26, 2001.  The amount of the assessed overpayment was the number of days Mellas billed for daily outpatient supervision at the daily rate of $7.50.

13. The Department determined that Mellas had been overpaid for the following patients in the following amounts:

Patient

Date of Service 
Error Code
Amount Paid
Overpayment

Initials

Identified

SB
7/1/00 - 7/30/00
A
225.00
165.00

SB
8/1/00 - 8/30/00
A
225.00
165.00

SB
9/1/00 - 9/30/00
A
225.00
165.00

SB
10/1/00 - 10/30/00
A
225.00
165.00
SB
11/1/00 - 11/30/00
A
225.00
165.00
SB
12/1/00 - 12/30/00
A
225.00
165.00
SB
2/27/01 - 2/28/01
B
187.50





15.00
142.50

SB
3/1/01 - 3/30/01
A
225.00
165.00

SB
4/1/01 - 4/30/01
A
225.00
165.00

HC
6/1/00 - 6/30/00
A
225.00
165.00

HC 
7/1/00 - 7/30/00
A
225.00
165.00

HC
8/1/00 - 8/30/00
A
225.00
165.00

HC
10/1/00 - 10/30/00
A
225.00
165.00

HC
11/1/00 - 11/30/00
A
225.00
165.00

HC
1/1/01 - 1/30/01
A
225.00
165.00

HC
2/1/01 - 2/28/01
A
210.00
150.00

BE
6/1/01 - 6/30/01
A
225.00
165.00

BE
7/1/01 - 7/30/01
A
225.00
165.00

BE
8/1/01 - 8/30/01
A
225.00
165.00

BE
9/1/01 - 9/30/01
A
225.00
165.00

BE
10/1/01 - 10/30/01
A
225.00
165.00

BE
11/1/01 - 11/30/01
A
225.00
165.00

BE
12/1/01 - 12/30/01
A
225.00
165.00

BE
1/1/02 - 1/30/02
A
225.00
165.00

BE
2/1/02 - 2/28/02
A
210.00
150.00

BE
3/1/02 - 3/30/02 
A
225.00
165.00
CH
2/1/01 - 2/28/01
C
210.00
22.50
GH
3/1/01 -3/30/01
A
225.00
165.00 
GH
4/1/01 - 4/30/01
A
225.00
165.00
GH
5/1/01 - 5/30/0l
A
225.00
165.00
GH
6/1/01 - 6/30/01
A
225.00
165.00
GH
7/1/01 - 7/30/01
A
225.00
165.00
GH
8/1/01 - 8/30/01
A
225.00
165.00
GH
9/1/01 - 9/30/01
A
225.00
165.00
GH
10/1/01 - 10/30/01
A
225.00
165.00
GH
11/1/01 - 11/30/01
A
225.00
165.00
GH
12/1/01 - 12/30/01
A
225.00
165.00
GH
1/1/02 - 1/30/02
A
225.00
165.00
GH
2/1/02 - 2/28/02
A
210.00
150.00
GH 
3/1/02 - 3/30/02
A
225.00
165.00
GH
4/1/02 – 4/30/02
A
225.00
165.00
CH
2/1/01 - 2/28/01
C
210.00
22.50
YH
5/1/00 - 5/30/00
A
225.00
165.00
YH
6/1/00 - 6/30/00
A
225.00
165.00
YH
8/1/00 - 8/30/00
A
225.00
165.00
YH
9/1/00 - 9/30/00
A
225.00
165.00


YH
10/1/00 - 10/30/00
A
225.00
165.00

YH 
12/1/00 - 12/30/01
A
225.00
165.00

YH
1/1/01 - 1/30/01
A
225.00
165.00
YH
2/1/01 - 2/28/01
A
210.00
150.00

YH
3/1/01 - 3/30/01
A
225.00
165.00

YH
4/1/01 - 4/30/01
A
225.00
165.00

YH
5/1/01 - 5/30/01
A
225.00
165.00

YH
6/1/01 - 6/30/01
A

225.00
165.00

YH
7/1/01 - 7/30/01
A
225.00
165.00

YH
8/1/01 - 8/30/01
A
225.00
165.00

YH
9/1/01 - 9/30/01
A
225.00
165.00

YH
10/1/01 - 10/30/01
A
225.00
165.00

YH
11/1/01 - 11/30/01
A
225.00
165.00

YH
12/1/01 - 12/30/01
A
225.00
165.00

YH
1/1/02 - 1/30/02
A
225.00
165.00

YH
2/1/02 - 2/28/02
A
210.00
150.00

YH
3/1/02 - 3/30/02
A
225.00
165.00

YH
4/1/02 - 4/30/02
A
225.00
165.00
RH
2/1/02 - 2/28/02
A
210.00
150.00
CJ
12/1/01 - 12/30/01
A
225.00
165.00
BL
2/1/02 - 2/28/02
A
210.00
150.00
CM
3/1/02 - 3/30/02
A
225.00
165.00
AN
10/1/01 - 10/30/01
A
225.00
165.00
GS
2/1/02 - 2/28/02
A
210.00
150.00

GS
3/1/02 - 3/30/02
A
225.00
165.00

ST
3/1/01 - 3/30/01
A
225.00
165.00

AW
1/1/02 - 1/30/02
A
225.00
165.00

MW
9/1/01 - 9/30/01
A
225.00
165.00

MW
10/1/01 - 10/30/01 
A
225.00
165.00

MW
11/1/01 - 11/2/01
C
15.00



11/4/01 - 11/30/01

202.50
22.50

MW
12/1/0 1 - 12/30/01
A
225.00
165.00

MW
3/1/02 - 3/30/02
A
225.00
165.00

MW
4/1/02 - 4/30/02
A
225.00
165.00

RW
1/1/02 - 1/30/02
A
225.00
165.00

RW
2/1/02 - 2/28/02
A
210.00
150.00

RW
3/1/02 - 3/20/02
A
225.00
165.00

RW
4/1/02 - 4/30/02

A
225.00
165.00

EW
6/1/01 - 6/30/01

A
225.00
165.00

EW
7/1/01 - 7/30/01
A


225.00
165.00

EW
8/1/01 - 8/30/01
A
225.00
165.00

EW
9/1/01 - 9/30/01
A

225.00
165.00

EW
10/1/01 - 10/30/01 
A
225.00
165.00

EW
11/1/01 - 11/30/01
A
225.00
165.00
EW
12/1/01 - 12/30/01
A
225.00
165.00
EW
1/1/02 - 1/30/02
A
225.00
165.00
EW
2/1/02 - 2/28/02
A
210.00
150.00
EW
3/1/02 - 3/30/02
A
225.00
165.00
EW
4/1/02 - 4/30/02
A
225.00
165.00
EW
8/1/00 - 8/30/00
A
225.00
165.00
EW
9/1/00 - 9/30/00
A
225.00
165.00

EW
10/1/00 - 10/30/00
A
225.00
165.00
EW
11/1/00 - 11/30/00
A
225.00
165.00
EW
12/1/00 - 12/30/00
A
225.00
165.00
EW
1/1/01 - 1/30/01
A
225.00
165.00
EW
2/1/01 - 2/28/01
A
210.00
150.00
EW
3/1/01 - 3/30/01
A
225.00
165.00
GE
5/1/00 - 5/30/00
A
225.00
165.00
GE
6/1/00 - 6/30/00
A
225.00
165.00
GE
7/1/00 - 7/30/00
A
225.00
165.00
GE
8/1/00 - 8/30/00
A
225.00
165.00
GE
9/1/00 - 9/30/00
A
225.00
165.00
GE
10/1/00 - 10/30/00
A
225.00
165.00
GE
11/1/00 - 11/30/00
A
225.00
165.00
GE
12/1/00 - 12/30/00
A
225.00
165.00
GE
1/1/01 - 1/30/01
A
225.00
165.00
GE
2/1/01 - 2/22/01
B
165.00





2/24/01 - 2/28/01




7.50


142.50

14. The alleged overpayment is $17,842.50.

15. When the Medicaid code numbers changed in 1993, Mellas’ employee, Susan Buckles, tried to use the monthly code to bill for a month of service, and the claims were rejected.  Buckles called the Department to question the rejection.  Based upon and following that call, she resubmitted the claims using the individual code for 30 days, and the claims were accepted.  She continued to bill this way for ten years without having any of the claims rejected for this reason.

16. Buckles understood during this time period that she should bill Medicaid using the individual day code rather than the monthly code.  Buckles has been billing for physicians since 1991 and has submitted thousands of claims.

17. Buckles billed using the monthly codes for monthly supervision of Mellas’ end stage renal disease patients with all other insurance carriers except Medicaid because she had not been able to submit the claims any other way.

18. At the time of the hearing, using the individual code for 30 days still would not be rejected by the Department’s system.  The Department is in the process of changing its system to prevent the payment of these claims and of changing the fee schedule to address this issue.

19. At the time of the hearing, some of the alleged overpayment had already been refunded by Mellas or recouped.

Conclusions of Law

We have jurisdiction to hear Mellas’ petition under § 208.156.2,
 which provides:

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.

(Emphasis added.)

We decide the petition by remaking the decision that Mellas appeals.  Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  We decide whether Mellas is liable for an overpayment or sanction and, if so, the amount of the overpayment and appropriate sanction.  We must do what the Department must do, and we may do what the Department may do.  J.C. Nichols Co v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).

Mellas has the burden of proof.  Section 621.055.1.  The standard of proof is a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  We judge the credibility of the witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id. 

Objections

The Department objected on the basis of hearsay to Buckles’ testimony that in 1993 the Department’s representative told her to bill using the individual code.  We sustain the objection 

as to the truth of the substance of the conversation.  However, we find credible Buckles’ testimony that she called the Department and, based on that conversation, resubmitted the claims using the individual day code that previously had been rejected when she used the monthly code.

The Department objected to Petitioner’s Exhibits G and H, partnership agreements, on the basis of relevance and foundation, and because they had not been provided during discovery.  Noting that Mellas is proceeding pro se, we overrule the objection and admit the documents.  We also note that we did not need to consider them in making our decision.  Mellas offered the documents to prove partnership with other doctors because he sought to admit records from the other doctors to prove that claims had been rejected.  Because we believe Buckles’ direct testimony that this occurred, Exhibits G and H are unnecessary to our determination.

The Department objected to Petitioner’s Exhibit F, which Mellas argues is evidence supporting his claim that he had already refunded $2,926.26 in Medicaid money.  We overrule the objection.  In its brief, the Department states that it has reviewed its records and found that some of the money had been refunded.  The Department reduced the amount due by $1,305.  Because counsel’s statements in his brief do not constitute admissible evidence, there is no evidence offered to support this amount.  While we do not exclude Exhibit F, we note that it is 

unclear that all recoupment amounts reported are in response to this particular billing dispute.  Consequently, we have not relied on these exhibits in reaching our decision.

Liability for Overpayment

The Department argues that we should assess and order the recovery of an overpayment against Mellas because he billed for services under the wrong code.  Mellas argues that he should not be subject to the recoupment of the full amount because the Department told his office to bill under the individual code that he has been using for ten years and because the individual code has been accepted and paid for all of that time.  He offers no evidence that there was a break in service that would justify using the individual day code for any patient, and he offers no evidence to counter the Department’s calculations for code “B” and “C” errors.

The requirement to use different codes is found in the Missouri Title XIX Physician Manual (Manual).  The Department introduced the most recent Manual, but this has not been promulgated as a regulation as required by law.  NME Hospitals v. Department of Soc. Servs., 850 S.W.2d 71 (Mo. banc 1993).  The Department argues that NME Hospitals does not apply because the Department has not changed any policy of statewide applicability.  However, the evidence presented shows that the Department makes changes to the Manual on a regular basis and expects the providers to adhere to those changes.  The Department’s witness admits that the Manual represents statements of the Department’s policy:

We incorporated the manual as we know it today taking all of the bulletins, the physician bulletins that had been done in the nineties and incorporated them into the policy that we know today, put it online.  Physicians were informed that this was to be the new manual, the paper manual was obsolete, and that there would be no more paper; that from now on everything we do was online like on our web site.

The court in NME stated:

An agency standard is a “rule” if it announces “[a]n agency statement of policy or interpretation of law of future effect which acts on unnamed and unspecified facts. . . .”

NME Hospitals, 850 S.W.2d at 74 (quoting Missourians for Separation of Church & State v. Robertson, 592 S.W.2d 825, 841 (Mo. App., W.D. 1979)).  The Department has not simply assigned numbers as billing codes.  The Department has determined that it will pay a significantly different amount for monthly service than for 30 individual days of service.  This is an agency standard that should be considered a statement of statewide applicability and must be promulgated as a regulation in order to be enforced.

The Department argues that NME does not apply because it has promulgated Regulation 13 CSR 70-3.030(2), which states the following grounds for sanctions:


7.  Breaching of the terms of the Medicaid provider agreement of [sic] any current written and published policies and procedures of the Medicaid program (such as are contained in provider manuals or bulletins) or failing to comply with the terms of the provider certification on the Medicaid claim form[.]

This regulation attempts to raise its bulletins, provider manuals and provider agreements to the level of a regulation that has the force and effect of law without providing notice and opportunity to comment prior to any changes.  Under NME, the Department may not do this.  The provider agreement is a contract, but the court determined that it cannot be enforced.  “If the amendment cannot be given effect as a rule, it cannot be given effect as a valid term of a contract.”  NME Hospitals, 850 S.W.2d at 75.

In the alternative, the Department argues that the 1992 and 1999 Manuals were promulgated as regulations.
  The Department cites 13 CSR 70-3.100 and argues that the regulation incorporates the Manual by reference.  Section 536.021 states:


2.  A notice of proposed rulemaking shall contain:

*   *   *


(3) The text of the entire proposed rule or the entire text of any affected section or subsection of an existing rule . . .  except that when a proposed rule consists of material so extensive that the publication thereof would be unduly cumbersome or expensive, the secretary of state need publish only a summary and description of the substance of the proposed rule so long as a complete copy of the rule is made immediately available to any interested person upon application to the adopting agency at a cost not to exceed the actual cost of reproduction.  A proposed rule may incorporate by reference only if the material so incorporated is retained at the headquarters of the state agency and made available to any 

interested person at a cost not to exceed the actual cost of the reproduction of a copy.

The amended Regulation 13 CSR 70-3.100,
 filed September 23, 1993, and effective May 9, 1994, states:

(1) Claim forms used for filing Medicaid services as appropriate to the provider of services are—


(A) Nursing Home Claim—MO-8804, Revision 04/88;


(B) Pharmacy Claim—MO-8803, Revision 04/88;


(C) Outpatient Hospital Claim—UB-92 HCFA-1450;


(D) Professional Services Claim—HCFA-1500, Revision 12/90;


(E) Dental Claim—MO-8802, Revision 04/88; or


(F) Inpatient Hospital Claim – UB-92 HCFA-1450;

(2) Reference the appropriate provider manual and claim filing instructions for specific claim filing instructions information.

(Emphasis added.)

The Manual was filed with the Secretary of State’s Office as reference material on August 20, 1992.  The Manual sets forth the codes to use and specifies that the monthly code rather than the individual day code should be used to bill for full months of service.  If the Manual was promulgated as a regulation, violation of its provisions is cause for sanctions under 13 CSR 70-3.030(2).

Mellas admits that he billed Medicaid using the wrong code.  The code determined the type of service and amount of reimbursement Mellas received.  We conclude that Mellas was overpaid by the Medicaid program.
Sanction

The Department’s Regulation 13 CSR 70-3.030(4)(A) provides that the decision as to the sanction is at the Department’s discretion.  The filing of the petition vests the Department’s discretion in this Commission, and we need not exercise it the same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).

The Department argues for the following sanction under Regulation 13 CSR 70-3.030:

(3) Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (2) of this rule:

*   *   *


(F) Recoupment from future provider payments[.]

*   *   *

(5) Amounts Due the Department of Social Services From a Provider. 


(A) . . . The [Department] may recover the overpayment by withholding from current Medicaid reimbursement.  The withholding may be taken from one (1) or more payments until the funds withheld in the aggregate equal the amount due as stated in the notice. 

(Emphasis added.)  Regulation 13 CSR 70-3.030 defines the withholding:  

(1) The following definitions will be used in administering this rule:

*   *   *


(O) Withholding of payments means a reduction or adjustment of the amounts paid to a provider on pending and subsequently submitted bills for purposes of offsetting overpayments previously made to the provider.

Regulation 13 CSR 70-3.030(4)(A) provides guidelines for imposing sanctions:


(A) The decision as to the sanction to be imposed shall be at the discretion of the Medicaid agency.  The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to Medicaid recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious; 


2.  Extent of violations—The state Medicaid agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of Medicaid claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred. . . ;


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has 

resumed the deficient performance, a history shall be given substantial weight supporting the agency’s decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The Medicaid agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the Missouri Medicaid program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the Medicaid agency may mitigate its sanction if it determines that 

prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and 

prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions; and 


6.  Actions taken or recommended by peer review groups, licensing boards or Professional Review Organizations (PRO) or utilization review committees—Actions or recommendations by a provider’s peers shall be considered as serious if they involve a determination that the provider has kept or allowed to be kept, substandard medical records, negligently or carelessly performed treatment or services, or, in the case of licensing boards, placed the provider under restrictions or on probation. 

(Emphasis added.)

Mellas has had no previous violations or sanctions imposed against him.  There is no allegation of fraud or improper patient care.  The regulation instructs us to consider the length of time over which the violations occurred, but in this case that works in favor of Mellas.  His claims were never rejected for improper billing over a ten-year period, reinforcing the idea that this was the correct billing procedure.  We believe Buckles’ testimony that she requested 

information from the Department in 1993 by telephone and came away from that call with the understanding that the service should be billed using the individual day code.  Thereafter, Mellas billed under the individual day code that continued to be accepted for ten years.  When asked if she had tried a different code during this period, she testified, “You kind of go with what works.”
  We consider her actions to be reasonable, given her experiences and the instructions she received.


Mellas and his employee did not follow the written instructions provided by the Department in the Manual, but we find that the Department bears some responsibility for problems processing claims in accordance with the written instructions and for allowing a 

situation to continue for ten years and then acting to recoup money that it paid for an incorrect billing code.  In Medicaid cases, we step into the shoes of the agency, not only to determine whether there is cause for a sanction, but also to determine the type and severity of the sanction.


The Department argues that we have no authority to apply the doctrines of equity, which is true.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  We are not applying equitable doctrines by following the mitigation provisions authorized by 13 CSR 70-3.030(4)(A)5.  This case involves a billing discrepancy only.  The Department’s educational efforts were ineffective at best, and the Department’s billing system and historic practices reinforced what Mellas was doing.  Mellas testified that his office has changed its billing practices, and the Department’s witness testified that they are working on fixing the system problem to avoid this situation in the future.


We mitigate the sanction against Mellas by ordering repayment of 60% – the federal portion – of the overpayment amount.

Amount of Sanction


We have found that the evidence supports a different overpayment amount than the Department originally assessed.  In addition, we have found that money to reimburse a portion of the overpayment has already been either refunded or recouped by the Department.  We find that Mellas was overpaid $17,842.50 in Medicaid funds.  To the extent it has not already done so, the Department may recoup 60% of this amount or $10,705.50.
Summary


Mellas was overpaid $17,842.50 in Medicaid funds, and the Department may recover 60% of this amount ($10,705.50) from future Medicaid payments to him if the amount has not already been collected.


SO ORDERED on April 27, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Resp. Ex. 3.





	�Resp. Ex. 6.


	�When asked how many nephrologists in Missouri bill Medicaid, the Department’s witness could not be certain, but stated “I’m sure it’s not 100.”  (Tr. at 65.)





	�Id. at 18-19.


	�Tr. at 45-47.





	�Id. at 48-49.


	�Changed to reflect days in February.


	�This is a different number than the Department assessed, but this figure is our calculation of the total based on the evidence provided to us by the Department.





�As a result of our ruling on the Department’s hearsay objection discussed herein, the record does not contain admissible evidence of the substance of that telephone instruction.  Our finding is based upon what Buckles understood and the subsequent conduct of the Department rather than upon the actual instruction that may have been spoken that day.  The finding is further supported by the number of physicians who also billed this way.  (Tr. at 64-66.)


	�Tr. at 84.





	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Tr. at 27.


	�The Department makes no such argument about its Bulletins, which we have no evidence are promulgated as a rule.  


	�The 1999 Manual changes the billing codes.  Both the 1992 and the 1999 Manuals make a distinction between individual day and monthly billing.  The Department makes its arguments as to the 1992 Manual.  We question whether the reference in 13 CSR 70-3.100(2) constitutes incorporation of the Manuals by reference, but in this case there was no objection or argument raised concerning the enforceability of the Manuals.  Therefore, we distinguish our decision in this case from St. Anthony’s Medical Center v. Department of Soc. Servs., No. 03-0661 SP (Mo. Admin. Hearing Comm’n April 6, 2004). While both decisions address the enforceability of the Department’s actions or practices that were not specifically promulgated as rules, in this case, the Department introduced evidence establishing that the 1992 Provider Manual was filed at the Secretary of State’s Office.


	�Tr. at 149.
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