Before the

Administrative Hearing Commission

State of Missouri

MEDICAL POSITIONING, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 09-1104 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Medical Positioning, Inc (“Medical Positioning”) is not entitled to a sales tax exemption on its sales of products used for medical examination and treatment.  Medical Positioning’s products are not hospital beds or ambulatory aids.  Medical Positioning is liable for $9,734.50 in sales tax for January 2005 through December 2007, plus interest, and $486.74 in additions.  
Procedure


Medical Positioning filed a complaint on August 4, 2009, challenging the Director of Revenue’s (“the Director”) final decision assessing Missouri sales tax, interest, and additions for January 2005 through December 2007.    


On March 31, 2010, the parties filed a joint stipulation of facts.  The matter became ready for our decision on June 1, 2010, when Medical Positioning filed the last written argument.  
William B. Prugh, with Polsinelli Shughart PC, represents Medical Positioning.  Managing Counsel Roger L. Freudenberg represents the Director.    

Findings of Fact


1.  Medical Positioning is a Missouri corporation with offices in Kansas City, Missouri, and is engaged in the business of assembling and selling medical equipment and padded movable tables. 


2.  Medical Positioning sells its products under the Echo Bed™
  and other registered trademarks and trade names. 


3.  The products assembled and sold by Medical Positioning are used by hospitals, physicians, and other medical care facilities to position patients for ultrasound, echocardiograms, and radiology diagnosis, and for providing patients with therapy.


4.  Medical Positioning’s products include the following: 


Products that position the patient for diagnostic procedures:

	Product
	Procedure

	Allways™ EchoBed® 
	echocardiography

	Multiscan™ Bed

	ultrasound sonography



Products that position patient for therapeutic procedures:
	Product
	Procedure

	Stress EchoBed®
	Exercise echocardiography, pulmonics

	HUT™ Table
	Neuro cardiogentic syncope testing, therapeutic bariatric procedures

	EP HUT™ Table
	Invasive electrophysiology procedures

	Rapid Response™ HUT™ Table
	Neuro cardiogentic syncope testing, therapeutic bariatric procedures

	ICV Table
	Cardiovascular interventional cath procedures

	VasScan™ Bed
	Vascular ultrasound imaging, vein therapies

	GSPM™ Table
	x-ray guided pain management procedures

	UltraScan™ Beds

	OB/GYN, general ultrasound, ultrasound guided therapeutic procedures

	DBI™ Table
	Stereotactic breast biopsies



5.  The products assembled and sold by Medical Positioning are used by physicians who use the products in their medical practice.  

6.  Medical Positioning’s products provide certain improvements and enhancements by providing for and enabling medical testing, diagnosis, and in some cases therapy, to be provided to patients without having to move the patients to a different platform during medical procedures. 


7.  The products assembled and sold by Medical Positioning also serve to facilitate patient movement in that they are used to move patients and provide the means to safely assist a person to stand, sit, or lay down.  The products are not designed for patients to sleep or otherwise remain on the products overnight.


8.  The products assembled and sold by Medical Positioning are also used by medical caregivers to move patients from standing into laying positions and other medically necessary positions that the patients cannot easily assume by themselves.


9.  The products assembled and sold by Medical Positioning are also used by clinicians to perform x-ray guided procedures.


10.  The products assembled and sold by Medical Positioning are also approved by state and federal agencies for medical procedures.  


11.  None of Medical Positioning’s products may be assembled, sold to, or used by hospitals and other medical care facilities that are not specifically approved for medical purposes by state and federal agencies.  


12.  The Director conducted a sales tax audit of Medical Positioning for January 2005 through December 2007, a use tax audit for January 2003 through December 2007, and a withholding tax audit for May 2005 through April 2008.  The auditor found no withholding tax due and owing.  Medical Positioning agreed with the use tax findings and paid use tax as determined by the auditor.  The Director determined that sales of Medical Positioning’s products are not exempt from sales tax.  The Director assessed $9,734.50 in sales tax and $486.74 in additions, plus interest.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Medical Positioning has the burden to prove that it is not liable for the amount that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  
I.  Sales Tax

Section 144.020.1, RSMo Supp. 2009, imposes the sales tax on all sellers for the privilege of engaging in the business of selling tangible personal property in this state.  Medical Positioning claims a sales tax exemption under § 144.030.2(18), RSMo Supp. 2009, which allows an exemption for:
All sales of . . . medical oxygen, home respiratory equipment and accessories, hospital beds and accessories and ambulatory aids, all sales of manual and powered wheelchairs, stairway lifts, Braille writers, electronic Braille equipment and, if purchased by or on behalf of a person with one or more physical or mental disabilities to enable them to function more independently, all sales of scooters, reading machines, electronic print enlargers and 
magnifiers, electronic alternative and augmentative communication devices, and items used solely to modify motor vehicles to permit the use of such motor vehicles by individuals with disabilities or sales of over-the-counter or nonprescription drugs to individuals with disabilities[.]

(Emphasis added).

The Director’s Regulation 10-110.013(3)(D) notes that ambulatory aids and hospital beds are exempt, but the regulation does not provide any definitions or examples of these terms.   

  Medical Positioning argues that its products are ambulatory aids because they help in moving the patients, or in the alternative, that they are hospital beds.  This is an issue of first impression, as we find no prior decisions from this Commission or the Missouri Supreme Court addressing this issue.

A statute imposing a tax is strictly construed in favor of the taxpayer and against the taxing authority.
  However, the Missouri Supreme Court has declared that the following rules of construction apply to tax exemptions:

Tax exemptions are strictly construed against the taxpayer. Director of Revenue v. Armco, 787 S.W.2d 722, 724 (Mo. banc 1990).  An exemption is allowed only upon clear and unequivocal proof, and doubts are resolved against the party claiming it.  House of Lloyd v. Director of Revenue, 824 S.W.2d 914, 918 (Mo. banc 1992), overruled on other grounds by Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539, 541-42 (Mo. banc 1994).  Exemptions are interpreted to give effect to the General Assembly’s intent, using the plain and ordinary meaning of the words.  Rotary Drilling Supply, Inc. v. Director of Revenue, 662 S.W.2d 496, 499 (Mo. banc 1983).

The taxpayer has the burden to show that it qualifies for an exemption.
  Absent a statutory definition, dictionary definitions give the plain and ordinary meaning of the words used in a statute.
   
A.  Ambulatory Aids


Medical Positioning first argues that its products are ambulatory aids.  Medical Positioning relies on various letter rulings of the Director.  However, a letter ruling applies only to the applicant therefor and binds the Director only as to prospective transactions involving the applicant.
  Therefore, we do not rely on letter rulings, and we apply the plain meaning of the statutory language as found in the dictionary, as directed by the Missouri Supreme Court. 


“Ambulatory” is defined as:
 
1 a : of or relating to walking <~ exercise>   b : capable of, adapted to, or occurring while walking <an ~ animal> <an~ confession>   2 a : moving from place to place : ITINERANT, PERIPATETIC <an ~ teacher>   b : having no fixed headquarters <an ~ business> . . . 4 a : able to walk about : not bedfast : AMBULANT <the ~ clinic patient   b : of, for, or involving an individual who is able to walk about <~ treatment of tuberculosis>[.]
An “aid” is:

something by which assistance is given (as in achieving an end) <visual ~s in teaching>[.]

The parties stipulated that Medical Positioning’s products serve to facilitate patient movement in that they are used to move patients and provide the means to safely assist a person to stand, sit or lie down.  The products are also used to move patients from standing into lying positions and other medically necessary positions that the patients cannot easily assume by themselves.  An ambulatory aid is something that helps a patient’s ambulation.  The mere act of movement has nothing to do with walking or moving from place to place.  Therefore, we conclude that Medical Positioning’s products are not ambulatory aids.  

B.  Hospital Beds


In the alternative, Medical Positioning argues that its products are hospital beds.  Medical Positioning makes no argument that its products are “accessories.”  A “hospital bed” is:

a bed with a frame in three sections equipped with mechanical spring parts that permit raising the head end, foot end, or middle as required[.]
A “hospital” is:

an institution or place where sick or injured persons are given medical or surgical care[.]  
A “bed” is:

a piece of furniture on or in which one may lie down and sleep often including bedstead, legs or supports, spring, mattress, and bedding[.]

The parties stipulated that the products are not designed for patients to sleep or otherwise remain on the products overnight.  Medical Positioning advocates a definition of “bed” from a medical dictionary, and advocates definitions that do not require that a bed be used for sleeping. Even if we adopt a definition of “hospital bed,” such as that quoted above, that does not require that the bed be used for sleeping, we would not find that Medical Positioning’s products are hospital beds.  Medical Positioning’s products are used in highly specialized diagnostic or therapeutic procedures.  The exemption must be construed strictly and narrowly.  Medical Positioning’s products are not used in general for a hospital patient to lie in and rest; instead, the products are used only for specific diagnostic or therapeutic procedures.  Medical Positioning’s products are not hospital beds. 

C.  Conclusion


Medical Positioning has not met its burden to prove entitlement to the sales tax exemption for hospital beds and accessories or ambulatory aids.  Medical Positioning is liable for $9,734.50 in sales tax for January 2005 through December 2007 as the Director assessed.  Interest applies as a matter of law.

II.  Additions to Tax


Section 144.250.3, RSMo Supp. 2009, provides: 
In the case of failure to pay the full amount of tax required under sections 144.010 to 144.525 on or before the date prescribed therefor, determined with regard to any extension of time for payment, due to negligence or intentional disregard of rules and regulations, but without intent to defraud, there shall be added to the tax an amount equal to five percent of the deficiency.  
Negligence is a failure to make a reasonable attempt to comply with the tax laws.
  Medical Positioning has given no reason why it believed it was not subject to sales tax.  Medical Positioning has failed to meet its burden of proof.  Medical Positioning is liable for additions to tax equal to five percent of the deficiency.  Five percent of $9,734.50 is $486.74, as the Director assessed.   

III.  Unexpected Decision


Medical Positioning argues that an assessment of sales tax against it would be an unexpected decision under § 143.903, which provides:  

1.  Any provision of law to the contrary notwithstanding, an unexpected decision by or order of a court of competent jurisdiction or the administrative hearing commission shall only apply after the most recently ended tax period of the particular class of persons subject to such tax imposed by chapters 143 and 144, RSMo, and any credit, refund or additional assessment shall 
be only for periods after the most recently ended tax period of such persons.  

2. . . . For the purposes of this section the term “unexpected” shall mean that a reasonable person would not have expected the decision or order based on prior law, previous policy or regulation of the department of revenue.  

The Missouri Supreme Court has held:  

Implicit in the statute is that a decision is unexpected if the decision overrules a prior case or invalidates a previous statute, regulation or policy of the director of revenue and the decision was not reasonably foreseeable.[
]


We find no previous decision from the appellate courts or this Commission addressing the hospital bed and ambulatory aid exemption.  Therefore, our decision in this case does not overrule any prior case, nor does it invalidate a statute, regulation or policy of the Director.  Our decision is not an unexpected decision.   
Summary


Medical Positioning is not entitled to an ambulatory aid or hospital bed sales tax exemption.  Medical Positioning is liable for $9,734.50 in sales tax for January 2005 through December 2007, plus interest, and $486.74 in additions.  

SO ORDERED on October 7, 2010.


                                                                _________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner

�The parties stipulated that the words “bed” and “table” are part of the products’ trademarks or trade names, and use of these terms was not deemed to be a legal admission.  


�We accept the parties’ stipulation, but note that the attached exhibits refer to this item as a “MultiScan™ Table” rather than as a “bed.”   


�Once again, we accept the parties’ stipulation, but we note that the attached exhibits refer to this item as an “UltraScan™ Table” rather than as “beds.”  


�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�President Casino, Inc. v. Director of Revenue, 219 S.W.3d 235, 239 (Mo. banc 2007).  	  


�Branson Properties USA v. Director of Revenue, 110 S.W.3d 824, 825-26 (Mo. banc 2003).  


�Id. at 825. 


�American Healthcare Management v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  


�Regulation 12 CSR 10-1.020(7).  


�WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 67 (unabr. 1986).   


�Id. at 44.  


�WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY at 1094.  


�Id. at 1093.   


�Id. at 195.  


�Section 144.170.  


	�Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  


�Sneary v. Director of Revenue, 865 S.W.2d 342, 348 (Mo. banc 1993) (quoting Lloyd v. Director of Revenue, 851 S.W.2d 519, 523 (Mo. banc 1993)).  
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