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DECISION 


The Missouri Department of Social Services, Division of Medical Services (Department) properly adjusted the rate by which The Medical Center Health Plan Care Partners Division (Care Partners) was reimbursed for medical services, based on a participant ratio.  

Procedure


Care Partners filed complaints challenging the Department’s decisions adjusting its reimbursement rate.  We consolidated the appeals as case No. 01-1663 SP. 


This Commission convened a hearing on February 4, 2003.  James B. Deutsch, Thomas W. Rynard, and Marc H. Ellinger, with Blitz, Bardgett & Deutsch, LC, represented Care Partners.  Kelly D. Walker represented the Department.


The matter became ready for our decision on May 1, 2003, when the parties filed the last briefs.  

Findings of Fact

Care Partners’ Business


1.  Care Partners is a division of The Medical Center Health Plan, a Missouri non-profit corporation organized and existing pursuant to the laws of the State of Missouri.  Care Partners is a Medicaid managed care organization that arranges and pays for the delivery of medical services to its enrollees pursuant to a contract with the State.  


2.  Care Partners has entered into a contract with the State by which it has agreed to provide Medicaid managed care services to approximately 50,000 managed care (MC+) beneficiaries in eastern Missouri.  

Previous Contracts


3.  In 1995, Care Partners entered into its first managed care contract with the State.  The 1995 managed care contract consisted of a request for proposal (RFP), which was published by the Department through the Office of Administration, Division of Purchasing and Materials Management (DPMM), as well as Care Partners’ proposal and the State’s acceptance of that proposal.  


4.  In 1997, Care Partners entered into its second managed care contract with the State.  The 1997 managed care contract consisted of an RFP, which was published by the Department through the DPMM, as well as Care Partners’ proposal and the State’s acceptance of that proposal.  


5.  The 1997 managed care contract was administered by the Department and was for an original period of one year – from September 1, 1997, to August 31, 1998.  However, under the terms of the contract, the State had the option to renew the contract for two additional one-year periods.  The State exercised this option twice.  The 1997 managed care contract expired on November 30, 2000.  


6.  The 1997 managed care contract required Care Partners to provide a broad range of managed care services, including Early and Periodic Screening, Diagnosis and Treatment (EPSDT) services to individuals under the age of 21 years.  Those services included immunizations and screens, including lead, developmental, vision, hearing, and dental screens.  


7.  The 1997 managed care contract required Care Partners to track and monitor EPSDT screenings.  


8.  Outreach and educational activities to advise parents of the need for EPSDT screenings were components of Care Partners’ obligation under the 1997 managed care contract. 


9.  Throughout the life of the 1997 managed care contract, Care Partners was unable to deliver EPSDT screening services to 80 percent of its eligible members.  


10.  From the inception of the 1997 managed care contract, Care Partners has worked with the Department to improve the rates of EPSDT screenings.  


11.  EPSDT compliance is not solely affected by issues under the control of Care Partners, but it is dependent upon voluntary member participation in keeping their provider appointments.  


12.  The 1997 managed care contract provided for a quality improvement process designed for all parties to the contract to use to identify problems relating to the delivery of medical services, to address those problems, and to continuously improve the quality of care delivered to Medicaid beneficiaries.  


13.  Care Partners informed the Department that some member contact information was incomplete or incorrect.  


14.  The 1997 managed care contract contained express provisions dealing with remedies available to the Department if it determined that Care Partners’ performance failed to comply 

with contract requirements.  Under § 2.26.4(c) of the 1997 managed care contract, the Department would have to first determine that Care Partners’ EPSDT screenings were a “non-performance issue,” and then notify Care Partners of the same.  The Department would then have to give Care Partners five days to submit a corrective action plan to cure the identified non-performance issue.  


15.  The Department never required Care Partners to submit a corrective action plan with respect to EPSDT screenings.  


16.  Every year since the inception of the 1997 managed care contract, the Department performed an annual evaluation of Care Partners’ performance under the contract. 

The 2001 Managed Care Contract 


17.  On or about July 7, 2000, the Department published RFP #B3Z00180 (2001 RFP) through the DPMM.  The 2001 RFP invited health plans, including Care Partners, to submit proposals to participate in the MC+ program.  


18.  As with the 1997 managed care contract, the 2001 RFP required Care Partners to arrange for the provision of a broad range of managed care services, including EPSDT screenings.  


19.  On November 2, 2000, the State accepted Care Partners’ proposal, thereby forming a binding contract.  The 2001 managed care contract consists of the 2001 RFP, as modified by Amendments 001 through 004, Care Partners’ responses, BAFO requests #1-6, and Care Partners’ responses.  The 2001 managed care contract was effective December 1, 2000.  


20.  Medicaid coverage under the 2001 managed care contract is divided into Category of Aid (COA) classifications.  COA 1 includes medical assistance for families, MC+ for poverty-level children, refugee medical assistance, and MC+ for pregnant women.  COA 4 is MC+ for 

children in the care and custody of the State or under adoption subsidy.  COA 5 includes MC+ for kids, as well as uninsured parents.  


21.  For purposes of payment under the MC+ contract, rate cells were developed within the COAs based on age and sex.  The rate cells were as follows:  

COA 1

Newborn (under 1 year of age)

1-6 years old

7-13 years old

14-20 years old male

14-20 years old female

COA 4

0-6 years old

7-20 years old

COA 5

Newborn

1-6 years old

7-13 years old

14-18 years old male

14-18 years old female

19-44 years old male

19-44 years old female


22.  The American Academy of Pediatrics (AAP) recommends that children receive EPSDT screenings at the following ages:  newborn, by age one month, 2-3 months, 4-5 months, 6-8 months, 9-11 months, 12-14 months, 15-17 months, 18-23 months, 24 months, 3 years, 4 years, 5 years, 6-7 years, 8-9 years, 10-11 years, 12-13 years, 14-15 years, 16-17 years, 18-19 years, and 20 years.  


23.  Applying the AAP screening standards to the COA rate cells in the contract, the following number of screenings would be expected for persons under the age of 21:  
COA 1

Newborn:  6

1-6 years:  7 or 8

7-13 years: 3 or 4

14-20 years:  4

COA 4

0-6 years:  13 or 14

7-20 years:  7 or 8

COA 5

Newborn:  6

1-6 years:  7 or 8

7-13 years:  3 or 4

14-18 years:  2 or 3

19-44 years:  1 or 2


24.  A capitation payment is a payment that the state agency makes periodically on behalf of each recipient enrolled under a contract for the provision of medical services under the state Medicaid plan.  The state agency makes the payment regardless of whether the particular recipient receives services during the period covered by the payment.
  The capitation payment is not a fee-for-services payment; it is paid at a rate based on the expected services to be provided during the contract period and the cost of providing those services.  The rate is based on insurance and actuarial principles.  


25.  The United States Department of Health and Human Services, Health Care Financing Administration’s (HCFA) Form HCFA-416 is an annual EPSDT participation report.  Form HCFA-416 is divided into columns for the following age groups and total:  <1, 1-2, 3-5, 6-9, 10-14, 15-18, and 19-20.  The following lines appear on Form HCFA-416:  

Line 1  Total Individuals Eligible for EPSDT
Line 2a  State Periodicity Schedule:  number of initial or periodic screenings required to be provided to individuals within the specified age group according to the State’s periodicity schedule.  For example, if the State requires screening at 12, 18, and 24 months, the number “3” would be entered in the 1-2 age group column.  

Line 2b  Number of years in the age grouping.  This number is printed on the form. 

Line 2c  Annualized State Periodicity Schedule:  Line 2a divided by Line 2b.  Number of screenings expected to be received by an individual in each age group in one year. 

Line 3a  Total Months of Eligibility (for the individuals in each age group in Line 1 during the reporting year). 

Line 3b Average Period of Eligibility:  Divide Line 3a by Line 1, and divide that number by 12.

Line 4  Expected Number of Screenings per Eligible:  Line 2c times Line 3b.  The expected number of initial or periodic screenings per child per year based on the number required by the state-specific periodicity schedule and the average period of eligibility.  

Line 5  Expected Number of Screenings:  Line 4 times Line 1.  The total number of initial or periodic screenings expected to be provided to the eligible individuals in Line 1.  

Line 6  Total Screens Received.  

Line 7  Screening Ratio:  Line 6 divided by Line 5.  The actual number of initial and periodic screening services received divided by the expected number of initial and periodic screening services.  This ratio indicates the extent to which EPSDT eligibles receive the number of initial and periodic screening services required by the State’s periodicity schedule, adjusted by the proportion of the year for which they are Medicaid eligible.  

Line 8  Total Eligibles Who Should Receive at Least One Initial or Periodic Screen.  If Line 4 is greater than 1, use number “1.”  If Line 4 is less than or equal to 1, use the number in Line 4.  Then multiply the resulting number by Line 1.  

Line 9  Total Eligibles Receiving at Least One Initial or Periodic Screen.  

Line 10  Participant Ratio:  Line 9 divided by Line 8.  This ratio indicates the extent to which eligibles are receiving any initial and periodic screening services during the year. 


26.  Paragraph 1.6.1 of the contract provided in part:  

The goal is to improve the accessibility and quality of health services for Missouri’s MC+ managed care and State aid eligible populations, while controlling the program’s rate of cost increase.  

Paragraph 1.6.2 provided:  

The Missouri Department of Social Services, the Division of Medical Services intends to achieve this goal by enrolling MC+ 

managed care eligibles in comprehensive, qualified health plans that contract with the State of Missouri to provide a specified scope of benefits to each enrolled member in return for a capitated payment made on a per member, per month basis.  

Paragraph 2.7.1z.7 provided:  

The health plan shall report HCY [Healthy Children and Youth]/EPSDT screenings through encounter data submissions in accordance with the requirements regarding encounter data as specified elsewhere herein.  The state agency shall use such encounter data submissions and other data sources to determine health plan compliance with Health Care Financing Administration (HCFA) requirements that 80 percent of eligible members under the age of twenty-one are receiving HCY/EPSDT screens in accordance with the periodicity schedule.  

Paragraph 2.28.3 provided:  

In accordance with HCFA guidelines, the state agency requires 80 percent of eligible members to have HCY/EPSDT screenings and, accordingly, has included an 80 percent presentation rate in the rates paid to the health plan.  On a quarterly basis, in accordance with HCFA 416 reporting methodology, the state agency shall measure the health plan’s performance regarding the percentage of eligible members having HCY/EPSDT screenings.  The baseline measurement shall be the health plan’s federal fiscal year 1999 HCY/EPSDT screening rate as calculated using HCFA 416 reporting methodology.  If the health plan has not [sic] HCY/EPSDT screening experience for federal fiscal year 1999 in the MC+ managed care program, the health plan shall be deemed to have an initial fifty (50) percent HCY/EPSDT screening rate for the first six months of the contract and, thereafter, the quarterly measurement shall be based on the health plan’s actual performance.  

a.  In the event that less than 80 percent of eligible members have an HCY/EPSDT screening as calculated using the HCFA 416 reporting methodology, the state agency shall with five (5) days prior notice make a pro rata reduction to the monthly capitation payment to the health plan for each percentage point below 80 percent.  This pro rata reduction shall be based on the portion of the monthly capitation payment related to HCY/EPSDT screenings 

and shall be applied to each rate cell in which screenings are required.  The state agency shall continue making such reduced monthly capitation payments until the next quarter’s measurement.  The amount of the pro rata reduction is reflected in Attachment 11.  

b.  In the event that more than 80 percent of eligible members have an HCY/EPSDT screening as calculated using the HCFA 416 reporting methodology, the state agency shall with five (5) days prior notice make a pro rata increase to the monthly capitation payment to the health plan for each percentage point over 80 percent.  The pro rata increase shall be based on the portion of the monthly capitation payment related to HCY/EPSDT screenings and shall be applied to each rate cell in which screenings are required.  The state agency shall continue making such increased monthly capitation payment until the next quarter’s measurement.  The amount of the pro rata increase is reflected in Attachment 11.  

Paragraph 2.28.6 provided: 

In the event the state agency should prevail in any legal action arising out of the performance or non-performance of the contract, the health plan shall pay, in addition to any damages, all expenses of such action including reasonable attorney’s fees and costs.  The term “legal action” shall be deemed to include administrative proceedings of all kinds, as well as all actions at law or equity.


27.  The contract provided the amount of the capitation rate increase or decrease for each percentage of the participant ratio above or below 80 percent, as follows:  


Amount Reduced or Increased


COA
Rate Cell
Per Percentage Point


1 and 2
0-1
$0.14



1-6
$0.07



7-13
$0.05



14-20 female
$0.08



14-20 male
$0.05


4
0-6
$0.09



7-20
$0.05


5
0-1
$0.12



1-6
$0.07



7-13
$0.05



14-18 female
$0.08



14-18 male
$0.06


Overall average
$0.06


28.  The Department drafted the contract and chose the language that would be in the contract. 


29.  The Department’s documents refer to the potential reduction in the capitation rate as a “sanction.”  


30.  On January 23, 2002, Care Partners received and accepted an amendment to the 2001 managed care contract.  The amendment increased the capitation rate and transferred a number of clients from code M.E.70 to M.E.5, which resulted in those persons being moved from COA 5 to COA 1 and 2.  


31.  Amendments to the contract changed the capitation rates as follows:  


COA
Age
12/1/01 Rate
1/1/02 Rate
7/1/02 Rate


1 and 2
0
$581.99
$581.99
$581.99


1 and 2
1-6
96.20
96.43
96.43


1 and 2
7-13
75.07
75.40
75.40


1 and 2
14-20 female
107.06
107.30
107.61


1 and 2
14-20 male
98.11
98.41
98.70


1 and 2
21-44 female
147.06
148.80
147.90


1 and 2
21-44 male
166.12
168.40
162.88


1 and 2
45-99
260.02
263.18
263.14


4
0-6
163.92
164.11
164.11


4
7-20
119.97
120.50
120.50


Kick payment

4,791.92
4,791.92
4,839.84


5
0
621.93
621.93
621.93


5
1-6
94.52
94.79
94.79


5
7-13
75.57
75.91
75.91


5
14-18 female
107.51
107.87
107.87


5
14-18 male
99.06
99.39
99.39


5
19-44 female
138.83
143.69
146.33


5
19-44 male
148.91
153.08
155.87


5
45-99
248.02
255.71
260.41


Kick payment

4,607.79
4,607.79
4,692.43

Federal Guidelines


32.  The United States Department of Health and Human Services’ (DHHS) State Medicaid Manual states that “[t]he goal is for each State to achieve an 80-percent EPSDT participant ratio within 5 years or by FY 1995.”  The manual also states:  

Screening Ratio.—This ratio indicates the extent to which eligibles receive the number of initial and periodic screening services 

expected.  The unit of measure is the actual number of initial and periodic screening services (see line 10 of Form HCFA-416) divided by the expected number of initial and periodic screening services.  (See line 9) . . . .

The goal is for you to achieve, within 5 years or by FY 1995, 80 percent of the expected number of initial and periodic screening services for the number of EPSDT eligibles reported based on the periodicity schedule recommended in the Guidelines for Health Supervision of the AAP and the average period of eligibility in each State.

Thus, HCFA’s goal was the achievement of at least an 80-percent participant ratio and an 80-percent screening ratio.  


33.  The federal government has approved the 2001 contract between Care Partners and the Department.  

Comparison with Other Contract


34.  The Medicaid provider contract for the Western region of Missouri for February 1999 through January 2002 provided:  

The State will administer a Healthy Children and Youth (HCY)/Early Periodic Screening, Diagnosis, and Treatment Services (EPSDT) Sanction Program to assist the health plan in complying with HCFA’s requirement that 80% of Medicaid beneficiaries under the age of twenty one are receiving EPSDT screens in accordance with the HCY/EPSDT screening periodicity schedule.  

The Department’s Adjustments to Care Partners’ Capitation Rate


35.  On September 11, 2001, Care Partners received a letter from Gregory A. Vadner, Director of DMS, providing that Care Partners’ monthly capitation rate for September 1, 2001, through November 30, 2001, would be decreased by 0.85% or approximately $60,001.15 per month.  The reduction was based on Care Partners’ participant ratio for the period of April 2000 through March 2001.  Care Partners appealed that decision to this Commission, and we designated the case as No. 01-1663 SP. 


36.  On December 17, 2001, Care Partners received a letter from Vadner providing that Care Partners’ monthly capitation rate for December 1, 2001, through February 28, 2002, would be decreased by 1.08% for rates effective December 1, 2001, and 1.09% for rates effective January 1, 2002, or approximately $60,691.87 per month.  The reduction was based on Care Partners’ participant ratio for the period of July 2000 through June 2001.  Care Partners appealed that decision to this Commission, and we designated the case as No. 02-0083 SP.  By order issued February 6, 2002, we consolidated that case into case No. 01-1663 SP.
 


37.  On January 23, 2002, Care Partners received a letter from Vadner providing that Care Partners’ monthly capitation rate would be reduced in the amount of $81,495.10 per month.


38.  On March 20, 2002, Care Partners received a letter from Vadner providing that Care Partners’ monthly capitation rate for March through May 2002 would be reduced in the amount of $96,587.38 per month.  The reduction was based on Care Partners’ participant ratio for the period of October 2000 through September 2001.  Care Partners appealed that decision to this Commission, and we designated the case as No. 02-0563 SP.  By order issued May 7, 2002, we consolidated that case into Case No. 01-1663 SP.  


39.  The Department analyzed its computer program for EPSDT reports and found programming errors that affected the calculation of the participant ratio for reports from December 2000 through May 2002.  By letter dated June 5, 2002, the Department notified Care 

Partners of the programming errors and resulting adjustments.  The Department issued a check to Care Partners for $46,783.79 for periods for which the adjustments were in Care Partners’ favor.  For periods for which the adjustments were in the Department’s favor (a total of $152,578.53), the Department did not seek reimbursement from Care Partners based on those adjustments.  


40.  Sometime after the June 5, 2002, letter, the Department again reviewed participant ratios for 2001.  The Department had previously performed the calculations by using service dates for the preceding year.  When the Department redid the computation based on service dates included in Care Partners’ contract that was current at the time, the Department found that performance for service dates included in the then-current contract was not as strong as performance for earlier service dates.  The Department determined that Care Partners owed a total of $217,733.96 for reporting periods from December 2000 through November 2001.  (Resp. Ex. D; Tr. at 78-80; Ans. to 1st Amend. Comp., Case No. 02-0083 SP, at ¶¶ 107-109.)
  


41.  On June 10, 2002, Care Partners received a letter from Vadner providing that Care Partners’ monthly capitation rate for June through August 2002 would be reduced in the amount of $81,244.60 per month.  The reduction was based on Care Partners’ participant ratio for the period of January 2001 through December 2001.  Care Partners appealed that decision to this Commission, and we designated the case as No. 02-1101 SP.  By order issued October 25, 2002, we consolidated that case into Case No. 01-1663 SP.  


42.  On September 17, 2002, Care Partners received a letter from Vadner providing that Care Partners’ monthly capitation rate for September through November 2002 would be reduced in the amount of $82,701.20 per month.  The reduction was based on Care Partners’ participant 

ratio for the period of April 2001 through March 2002.  Care Partners appealed that decision to this Commission, and we designated the case as No. 02-1569 SP.  By order issued October 25, 2002, we consolidated that case into Case No. 01-1663 SP.  


43.  On November 21, 2002, the Department sent a letter to Care Partners noting that it found another error in its computer program for EPSDT reports for the period of April 2001 through March 2002, affecting the Department’s adjustments to Care Partners’ capitation payments for September and October 2002.  The Department paid Care Partners $14,079.10 to compensate for the errors in the September and October 2002 capitation payments.  


44.  On December 11, 2002, Care Partners received a letter from Vadner providing that Care Partners’ monthly capitation rate for December 2002 would be reduced in the amount of $78,195.78.  The reduction was based on Care Partners’ participant ratio for the period of July 2001 through June 2002.  Care Partners appealed that decision to this Commission, and we designated the case as No. 03-0011 SP.  By order issued May 27, 2003, we consolidated that case into Case No. 01-1663 SP.  


45.  The Department’s reductions in Care Partners’ capitation rates were based on its participant ratio.  


46.  The Department’s reductions decreased Care Partners’ capitation rates by the following percentages:  


Date of Department’s Letter
Percentage of Reduction in Capitation Payment

09/11/01
0.86%


12/17/01
1.08% for rates effective 12/01/01



1.09% for rates effective 01/01/02


03/20/02
1.24%


06/10/02
1.01%


09/17/02
1.01%


12/11/02
1.01%


47.  The Department’s adjustment to the capitation rates resulted in the following reductions to the amount of payments to Care Partners, as compared to the amount of the adjustment if the Department had used the screening ratio:  


Period for Which
Reduction in
Reduction if


Reductions
Capitation Payments
Screening Ratio

Date of Letter
Submission Period
Were Made
for Quarter
Had Been Used
Difference

09/11/01

4/00 – 3/01
09/01 – 11/01
$180,003.45
$9,939.48
$170,063.97

12/17/01
7/00 – 6/01
12/01 – 2/02
242,075.61
48,160.65

193,914.96

03/20/02
10/00 – 9/01
3/02 – 5/02
280,762.08
201,839.28
78,922.80

06/10/02
1/01 – 12/01
6/02 – 8/02
243,733.80
206,231.22
37,502.58

09/17/02
4/01 – 3/02
9/02 – 11/02
248,103.60
210,415.41
37,688.19

12/11/02
7/01 – 6/02
12/02
234,587.34
178,056.87
56,530.47


48.  Care Partners has exceeded an 80 percent participant ratio in some rate cells.  


49.  Care Partners no longer has a managed care contract with the State, and it is in the process of closing its business.  

Conclusions of Law

Jurisdiction


Section 208.156.2
 provides: 


Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.  

The Department argues that this Commission does not have jurisdiction over the complaint.  However, the Department’s adjustment of the capitation rate is equivalent to the partial denial of a 

claim.  Therefore, we have jurisdiction over the complaint.  Southeast Missouri Hospital Ass’n v. Missouri Dep’t of Soc. Servs., 886 S.W.2d 94, 99-100 (Mo. App., W.D. 1994).  We also have jurisdiction over Care Partners’ appeal of the Department’s decision under § 208.156.5. 


This Commission remakes the Department’s decision and is entitled to take any action that the Department could have taken in adjusting the rate.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  Care Partners has the burden of proof.  Section 621.055.1, RSMo Supp. 2002.  

Count I


Care Partners brought its complaint in six counts.  In Count I, Care Partners asserts that the Department breached its contract with Care Partners.  Care Partners claims that the screening ratio, rather than the participant ratio, is the measure of screenings under the contract.  Section 208.152.1(11) requires that Medicaid benefits shall include: 


Early and periodic screening and diagnosis of individuals who are under the age of twenty-one to ascertain their physical or mental defects, and health care, treatment, and other measures to correct or ameliorate defects and chronic conditions discovered thereby.  Such services shall be provided in accordance with the provisions of section 6403 of P.L.53 101-239 and federal regulations promulgated thereunder[.]

42 USC § 1396d(r) provides that the Secretary of the U.S. DHHS shall “develop and set annual participation goals for each State for participation of individuals who are covered under the State plan . . . in early and periodic screening, diagnostic, and treatment services.”  


Paragraph 2.28.3 of the 2001 managed care contract (the contract) provided:  

In accordance with HCFA guidelines, the state agency requires 80 percent of eligible members to have HCY/EPSDT screenings and, accordingly, has included an 80 percent presentation rate in the rates paid to the health plan.  On a quarterly basis, in accordance with HCFA 416 reporting methodology, the state agency shall measure the health plan’s performance regarding the percentage of eligible members having HCY/EPSDT screenings.  The baseline 

measurement shall be the health plan’s federal fiscal year 1999 HCY/EPSDT screening rate as calculated using HCFA 416 reporting methodology.  If the health plan has not [sic] HCY/EPSDT screening experience for federal fiscal year 1999 in the MC+ managed care program, the health plan shall be deemed to have an initial fifty (50) percent HCY/EPSDT screening rate for the first six months of the contract and, thereafter, the quarterly measurement shall be based on the health plan’s actual performance.  

a.  In the event that less than 80 percent of eligible members have an HCY/EPSDT screening as calculated using the HCFA 416 reporting methodology, the state agency shall with five (5) days prior notice make a pro rata reduction to the monthly capitation payment to the health plan for each percentage point below 80 percent.  This pro rata reduction shall be based on the portion of the monthly capitation payment related to HCY/EPSDT screenings and shall be applied to each rate cell in which screenings are required.  The state agency shall continue making such reduced monthly capitation payments until the next quarter’s measurement.  The amount of the pro rata reduction is reflected in Attachment 11.  

The screening ratio measures the extent to which EPSDT eligibles receive the number of initial and periodic screening services required by the State’s periodicity schedule, adjusted by the proportion of the year for which they are Medicaid eligible.  The participant ratio measures the extent to which eligibles are receiving any initial and periodic screening services during the year.   


Care Partners contends that the contract must be construed in light of its purpose to ensure that children receive all necessary services, and that the screening ratio is the only standard that considers the costs incurred or not incurred in providing services at the level required under the contract and in making adjustments to the capitation rates.  


The primary rule in the interpretation of contracts is to ascertain the intent of the parties and to give effect to that intent.  CB Commercial Real Estate Group v. Equity Partnerships Corp., 917 S.W.2d 641, 646 (Mo. App., W.D. 1996). Terms in a contract should be interpreted in the context of the subject matter of the contract in which they are employed and given their plain meaning.  Id.  Seeming contradictions must be harmonized away if reasonably possible.  Id.  


The contract uses the term “screening rate” rather than screening ratio, which comes from the federal manual.  The contract states that “the state agency requires 80 percent of eligible members to have HCY/EPSDT screenings[.]”  The contract continues:  

the state agency shall measure the health plan’s performance regarding the percentage of eligible members having HCY/EPSDT screenings.  The baseline measurement shall be the health plan’s federal fiscal year 1999 HCY/EPSDT screening rate as calculated using HCFA 416 reporting methodology.  

(Emphasis added). 


The contract refers to the percentage of eligible members having screenings.   The screening ratio, which measures the amount of required screenings that the eligibles receive, does not reflect the percentage of members having screenings.  These are two totally different measures.  The contract, while referring to the percentage of eligible members having screenings, further provides that the baseline measurement shall be calculated “using HCFA 416 reporting methodology.”  HCFA 416 reporting methodology uses both the screening ratio and the participant ratio.  The only possible measure of the percentage of eligibles having screenings, using HCFA 416 reporting methodology, is the participant ratio, which measures the extent to which eligibles are receiving any initial and periodic screening services during the year.  The screening ratio, which measures the extent of required screenings that the eligibles receive, does not fit this description.  Further, the pro rata reduction applies “[i]n the event that less than 80 percent of eligible members have an HCY/EPSDT screening as calculated using the HCFA 416 reporting methodology[.]”  Again, “80 percent of eligible members” must be determined according to the participant ratio, not the screening ratio.  


Care Partners argues that the term “presentation rate” indicates a measurement based on the number of times that an individual comes for a screening.  The term “presentation rate” does 

not have any technical meaning in the Medicaid laws or guidelines.  As already stated, the contract repeatedly refers to the percentage of eligible members having screenings.  Viewing the contract as a whole, the participant ratio is the proper measure under the contract.  


Care Partners cites paragraph 2.7.1z.7 in support of its argument:  

The state agency shall use such encounter data submissions and other data sources to determine health plan compliance with Health Care Financing Administration (HCFA) requirements that 80 percent of eligible members under the age of twenty-one are receiving HCY/EPSDT screens in accordance with the periodicity schedule.

Care Partners argues that the screening ratio relies on the periodicity schedule; thus, 80 percent of the eligible members should be determined according to the screening ratio rather than the 

participant ratio.  However, Care Partners does not consider paragraph 2.7.1z.7 in the context of paragraph 2.28.3.  Paragraph 2.7.1z.7 specifically says “in accordance with the periodicity schedule.”  Paragraph 2.28.3 does not.  Federal guidelines require at least an 80 percent screening ratio as well as an 80 percent participant ratio.  Paragraph 2.7.1z.7’s reference to achievement of at least an 80 percent screening ratio does not affect the explicit language of paragraph 2.28.3, which refers specifically to a percentage of eligible members, which indicates a participant ratio.   


Care Partners asserts that the contract language is ambiguous and therefore must be construed against the Department because the Department drafted the contract.  Graue v. Missouri Property Insurance Placement Facility, 847 S.W.2d 779, 785 (Mo. banc 1993).  

An ambiguity arises in a contract if there is duplicity, indistinctness, or uncertainty in the meaning of the words used, or if the contract promises something at one place and takes it away at another.  Rathbun v. CATO Corp., 93 S.W.3d 771, 778 (Mo. App., S.D. 2002).  The test is whether the disputed language, in the context of the entire agreement, is reasonably susceptible to more than one construction, giving words their plain and ordinary meaning as understood by a reasonable 

person.  Id.  The mere fact that parties disagree on the interpretation of a contract does not render the document itself ambiguous.  Id.  


We conclude that the meaning of the contract is indicated by its terms.  Therefore, a rule of construction against the drafter is not necessary.  The Department properly used the participant ratio in applying paragraph 2.28.3 of the contract.  Continued references to “80 percent of eligible members” or “the percentage of eligible members” cannot be susceptible to any other interpretation.  Further, because Care Partners exceeded the 80 percent participant ratio in some rate cells, it received an upward adjustment for those rate cells.  However, Care Partners claims that the upward adjustment is valid.  If Care Partners had exceeded an 80 percent participant ratio 

more frequently, the Department’s construction of the contract would have operated in Care Partners’ favor.  


Care Partners further contends that the reduction in the capitation rate causes the Department to violate a federal requirement that Medicaid payments be made on an actuarially sound basis, 42 U.S.C. § 1396b(m)(2)(A)(iii), as well as a state requirement that payments be made on the basis of the reasonable cost for the care or reasonable charge for the services.  Sections 208.152.1 and 208.153.1.  42 CFR § 438.6(c)(1)(i)(B) provides that actuarially sound capitation rates are rates that:  “[a]re appropriate for the populations to be covered, and the services to be furnished under the contract[.]”  42 CFR § 438.6(c)(3) provides:  

Requirements for actuarially sound rates.  In setting actuarially sound capitation rates, the State must apply the following elements, or explain why they are not applicable:  

(i) Base utilization and cost data that are derived from the Medicaid population, or if not, are adjusted to make them comparable to the Medicaid population. 

The capitation rates are set forth in the contract and are based on insurance and actuarial principles.  The reductions in the capitation rates at issue here are a relatively minimal proportion 

of the total reimbursement (approximately one percent).  Care Partners has not established that the reduction causes the overall capitation rates to be on an actuarially unsound basis or to be an unreasonable charge.  


We conclude that the contract requires reduction of the capitation rate if the participant ratio falls below 80 percent.  

Count II


Care Partners next argues that the pro rata reduction is unenforceable because penalty clauses, which are a punishment for a breach of contract, are invalid under Missouri law.  Paragon Group v. Ampleman, 878 S.W.2d 878, 880-81 (Mo. App., E.D. 1994).  A penalty serves as punishment rather than compensation for a breach of contract.  Stein v. Bruce, 366 S.W.2d 732, 735 (Mo. App., K.C.D. 1963).  Care Partners argues that the Department has referred to the reduction as a sanction.  However, the Department’s terminology for the reduction is not binding on this Commission.  We do not regard the reduction in the capitation rate as a penalty; it is merely an adjustment in the rate under the contract.  If Care Partners achieved more than an 80 percent participant ratio, it would likewise receive an increase in the capitation rate under the contract.  Achievement of an 80 percent participant ratio is consistent with federal and state requirements.  As the Department points out, Care Partners receives a capitation rate per member regardless of whether members even receive services.  The pro rata reduction is not a penalty provision and is not unenforceable.  

Count III


Care Partners next alleges that the Department has breached its implied duty of good faith and fair dealing.  In its amended complaint, Care Partners makes a number of assertions that it has failed to prove, such as allegations that the Department’s actions hampered its ability to achieve 

acceptable participant ratios.  We have made findings to the extent that the pleadings and the evidence established facts regarding Care Partners’ ability to perform under the various managed care contracts over the years, and we recognize that achieving participation in screenings is not entirely within Care Partners’ control.  However, Care Partners agreed to the adjustments in the capitation rates in the contract.  Care Partners has not established that the Department breached any implied duty of good faith and fair dealing.  

Counts IV and V


In Count IV, Care Partners claims that paragraph 2.28.3 of the contract is unconscionable, and in Count V, Care Partners claims that paragraph 2.28.3 is arbitrary, capricious, and 

unreasonable.  An unconscionable provision of a contract is unenforceable.  Killion v. Bank Midwest, N.A., 987 S.W.2d 801, 810 (Mo. App., W.D. 1998).  A contract is substantively unconscionable if there is undue harshness in the terms of the contract.  Id.  Or, as otherwise stated, “an unconscionable contract is one, ‘such as no man in his senses and not under delusion would make, on the one hand, and as no honest and fair man would accept on the other[.]’”   Id. (quoting Liberty Fin. Mgmt. v. Beneficial Data, 670 S.W.2d 40, 49 (Mo. App.,  E.D. 1984)).  As already stated, the contract provided for an upward adjustment in the capitation rate as well as a downward adjustment.  An 80 percent participant ratio was a goal set in accordance with federal law.  Care Partners cites no authority rendering a contract unenforceable because it is arbitrary, capricious, and unreasonable.  As we have already stated, the reductions in the capitation rates at issue here are a relatively minimal proportion of the total reimbursement (approximately one percent).  Care Partners agreed to the contract.  The contract is not unconscionable, arbitrary, capricious, or unreasonable; thus, we find no basis to Care Partners’ challenge to the capitation rate adjustment on Counts IV and V.  

Count VI


For its final count, Care Partners claims that the contractual provision adjusting the capitation according to the participant ratio effectuates a policy of the Department, which the Department has failed to promulgate as a rule.   Section 536.021.7 provides that any rule shall be null, void, and unenforceable unless made in accordance with the provisions of § 536.025, which include requirements for publication of notice of proposed rulemaking.  Section 536.010(4) defines a rule as: 

each agency statement of general applicability that implements, interprets, or prescribes law or policy, or that describes the organization, procedures, or practice requirements of any agency.  

 
Care Partners contends that the Department cannot use the participant ratio to determine compliance with the 80 percent screening requirement, and that it is entitled to its costs and attorney fees under § 536.021.9, which provides:  


If it is found in a contested case by an administrative or judicial fact finder that a state agency’s action was based upon a statement of general applicability which should have been adopted as a rule, as required by sections 536.010 to 536.050, and that agency was put on notice in writing of such deficiency prior to the administrative or judicial hearing on such matter, then the administrative or judicial fact finder shall award the prevailing nonstate agency party its reasonable attorney’s fees incurred prior to the award,  not to exceed the amount in controversy in the original action.  


EPSDT screenings are mandated by state and federal law.  Section 208.152.1(11) requires that Medicaid benefits shall include: 

[e]arly and periodic screening and diagnosis of individuals who are under the age of twenty-one to ascertain their physical or mental defects, and health care, treatment, and other measures to correct or ameliorate defects and chronic conditions discovered thereby.  Such services shall be provided in accordance with the provisions of section 6403 of P.L.53 101-239 and federal regulations promulgated thereunder[.]

42 USC § 1396d(r) requires the Secretary of the U.S. DHHS to “develop and set annual participation goals for each State for participation of individuals who are covered under the State plan . . . in early and periodic screening, diagnostic, and treatment services.”  Accordingly, the U.S. DHHS’s State Medicaid Manual sets a goal for the achievement of an 80 percent participant ratio and screening ratio.  Care Partners contends that the federal government has set goals rather than mandates, and that the contract implements a policy of the Department that has not been promulgated as a rule.  


Care Partners relies on NME Hospitals v. Department of Social Services, 850 S.W.2d 71 (Mo. banc 1993), which is completely inapposite.  In that case, the Court found that the Department could not reduce payment to providers of psychiatric services based on a Missouri Medicaid Bulletin amending the Medicaid Manual, because the Department had not promulgated a rule setting forth the Department’s policy change.  


At issue in this case is a contractual provision that is consistent with the federal and state requirements.  In contrast, in NME, the Department changed the type of service for which Medicaid reimbursement was allowed.  In this case, the adjustment was made to the capitation rate, which was already set as part of the agreement between the parties.  Reduction of the capitation rate based on failure to achieve an 80 percent participant ratio is not a statement of general applicability because the Western Region had different contract language.  Further, the 80 percent goal was set by federal guidelines, not by the Department.  The rate adjustment is not subject to a rulemaking requirement.  The rate adjustment is not void for failure to promulgate a rule, and Care Partners is not entitled to attorney fees and expenses under § 536.021.9.  

Additional Amount Due 


The Department asserts that it is entitled to an additional $217,733.96 based on its recalculation of participant ratios for December 2000 through November 2001.  The Department 

did not raise this issue until Care Partners had appealed to this Commission.  The Department’s evidence does not explain very clearly the nature of this adjustment.  Its witness testified:  

A:  In I believe it was the June 10 letter we reported out to Care Partners their performance for calendar year 2001.  That was the first reporting date that included all service dates that were included in their current contract.  When we compared the 2001, calendar year 2001 participant ratios as compared to the earlier reported, we found that the performance for the service dates included in the current contract was not as strong as performance in earlier service dates, and the comparison of that was that we would have paid $217—I forget the rest of it—approximately $217,000 less in capitation payment if we had used those service dates. 

Q:  Prior to looking at this time period, how were these numbers calculated?  

A:  They were calculated using service dates in a prior year’s worth of service dates and it was a rolling calendar.  

(Tr. at 78-79.)  The Department has provided no explanation other than what is given above.  In its answer in Case No. 02-0083 SP, the Department claims this amount as “damages.”  The contract provides: 

In the event that less than 80 percent of eligible members have an HCY/EPSDT screening as calculated using the HCFA 416 reporting methodology, the state agency shall with five (5) days prior notice make a pro rata reduction to the monthly capitation payment to the health plan for each percentage point below 80 percent.  This pro rata reduction shall be based on the portion of the monthly capitation payment related to HCY/EPSDT screenings and shall be applied to each rate cell in which screenings are required.  The state agency shall continue making such reduced monthly capitation payments until the next quarter’s measurement.  


The contract requires a quarterly measurement based on HCFA 416 reporting methodology.  The contract further requires five days’ prior notice before making a pro rata reduction and allows the Department to continue making the reduced monthly capitation payments until the next quarter’s measurement.  For adjustments in the June 5, 2002, letter that 

were not in Care Partners’ favor, the Department did not seek reimbursement.  Care Partners no longer has a Medicaid contract with the Department.  Therefore, the Department currently has no capitation payments to reduce.  We conclude that the Department is not authorized to collect an additional $217,733.96 from Care Partners.  

Fees and Expenses


Finally, the Department argues that it is entitled to reimbursement for its attorney fees and expenses for this action under paragraph 2.28.6 of the contract.  That provision allows such fees and expenses to the Department “[i]n the event the state agency should prevail in any legal action arising out of the performance or non-performance of the contract[.]”  The Department has offered no evidence of its attorney fees and expenses; thus, we deny that request.  

Summary


The Department properly adjusted Care Partners’ capitation rate based on the participant ratio.  The Department is not authorized to collect an additional $217,733.96 from Care Partners.  We find the Department’s actions to be substantially justified.  


SO ORDERED on July 2, 2003.



________________________________



CHRISTOPHER GRAHAM 



Commissioner

	�42 CFR 438.2.  


	�Care Partners filed an amended complaint in Case No. 01-1663 SP on February 15, 2002.  The amended complaint refers to the December 17, 2001 letter from Vadner.  The answer in Case No. 02-0083 SP responds to the allegations of the amended complaint in Case No. 01-1663 SP.  There is no answer on file responding to the allegations of the complaint in Case No. 02-0083 SP.  A reference in the December 17, 2001, letter to the capitation rate for September, rather than December, appears to be in error.  (Ans., Case No. 02-0083 SP, ¶ 43.)





	�Care Partners refers to this letter in its amended complaint in Case No. 01-1663 SP.  The letter does not state the period to which the reduction applies.  The Department’s answer in Case No. 02-0083 SP at paragraph 49 admits that the monthly reduction would apply to the period of January 1, 2002, through March 31, 2002.  


	�The answer to the first amended complaint in Case No. 02-0083 SP at paragraphs 107-109 is not entirely consistent with the evidence.  The answer indicates that the new adjustments were reported in attachments to the 


June 5, 2002, letter.  Respondent’s Exhibit D and the testimony at Transcript pages 78-80, as compared to the June 5, 2002, letter and attachments, indicate that the Department’s calculation of an additional $217,733.96 was sometime subsequent to the June 5, 2002, letter.  


	�Attachment 2 to the Department’s decisions dated June 10, 2002; September 17, 2002; and December 11, 2002, is scarcely legible.  The final decimal place is unclear in each instance.  


	�Petitioner’s Exhibits 22 and 23 include previous letters from the Department that are not part of the appeal in this case. 





	�Petitioner’s Exhibits 22 and 23 do not include data regarding the Department’s January 23, 2002, letter, which the Department’s answer in Case No. 02-0083 SP at paragraph 49 asserts applied to adjustments for January 1, 2002, through March 31, 2002.  Obviously there is an overlap between these periods and periods listed in the chart above.


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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