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ANN MEADOWS,
)



)



Petitioner,
)




)


vs.

)

No. 11-1570 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

Ann Meadows’ personalized license plate is not subject to recall.
Procedure


On July 30, 2011, Meadows filed a petition appealing a final decision of the Director of Revenue (“the Director”).  The decision recalled Meadows’ personalized license plate.  We convened a hearing on the complaint on January 26, 2012.  Meadows represented herself. Jonathan H. Hale represented the Director.  The case became ready for our decision when the last written argument was filed on March 14, 2012.  
Findings of Fact

1. Meadows is a Missouri motor vehicle owner and a fan of the St. Louis Cardinals baseball team.  About ten years ago,
 the Director issued to her a personalized license plate bearing the license plate configuration “CUBSUK,” which stands for the message, “Cubs suck.”
  
2. Meadows’ license plate was featured in a story in the St. Louis Post-Dispatch in October 2003 titled “When it comes to cars and fun, all is vanity.”  It was one of several license plates pictured in the story.  It was also featured in a story titled “Poetic Licenses” in Gameday Magazine.

3. The Director received a complaint from a Missouri citizen who asserted that a similar license plate with reference to the word “sucks” was inappropriate on a state-issued license plate.

4. The Director issued a final decision on July 11, 2011, recalling the license plate.  In the final decision, she cited the portion of § 301.144(3)
 providing that no personalized license plates shall be issued that are offensive to good taste or decency.

5. The Director also issued recall notices to Missouri motor vehicle owners with similar personalized license plate configurations, including “MZU SUX,”
 “2WD SUX” and “WTR SUX.”

Conclusions of Law


We have jurisdiction to hear Meadows’ complaint.
  Meadows has the burden of proof.
  We do not merely review the Director’s decision, but we find the facts and make an independent 
decision by applying existing law to the facts.
  We must do what the law requires the Director to do.
  


Section 301.144.3 provides:

No personalized license plates shall be issued containing any letters, numbers or combination of letters and numbers which are obscene, profane, patently offensive or contemptuous of a racial or ethnic group, or offensive to good taste or decency, or would present an unreasonable danger to the health or safety of the applicant, of other users of streets and highways, or of the public in any location where the vehicle with such a plate may be found. The director may recall any personalized license plates, including those issued prior to August 28, 1992, if the director determines that the plates are obscene, profane, patently offensive or contemptuous of a racial or ethnic group, or offensive to good taste or decency, or would present an unreasonable danger to the health or safety of the applicant, of other users of streets and highways, or of the public in any location where the vehicle with such a plate may be found. Where the director recalls such plates pursuant to the provisions of this subsection, the director shall reissue personalized license plates to the owner of the motor vehicle for which they were issued at no charge, if the new plates proposed by the owner of the motor vehicle meet the standards established pursuant to this section. The director shall not apply the provisions of this statute in a way that violates the Missouri or United States Constitutions as interpreted by the courts with controlling authority in the state of Missouri. The primary purpose of motor vehicle license plates is to identify motor vehicles. Nothing in the issuance of a personalized license plate creates a designated or limited public forum. Nothing contained in this subsection shall be interpreted to prohibit the use of license plates, which are no longer valid for registration purposes, as collector's items or for decorative purposes.
(Emphasis added).  Section 301.144.1 instructs the Director to “issue rules and regulations setting the standards and establishing the procedure for application for and issuance of the special personalized license plates[.]”  Pursuant to that authority, the Director’s Regulation       12 CSR 10-23.185 provides:  

(2) The following terms, as used in this rule, shall be defined as follows:

(A) Obscene – Language or symbols which represent or describe . . . sexual acts in a patently offensive manner or make lewd reference to the male or female sexual organs and appeal to the prurient interests of the average person applying contemporary community standards. . . .  Prurient interests, as used in this definition, shall mean shameful or morbid interest in . . . sex . . . that goes substantially beyond customary limits or candor in description or representation of these matters[.]

*   *   *

(3) No motor vehicle license plate will be issued by the Department of Revenue if the language or symbols on the plate are obscene or profane.  In order to make this determination, the Department of Revenue will look to the way the average person applying contemporary community standards would view the license plate.  Factors which the Department of Revenue may consider in this regard include, but are not limited to:

(A) An explanation by the registrant as to why s/he chose particular language or symbols to be on his/her personalized motor vehicle license plate;

*   *   *

(B) Complaints from the public regarding a license plate with the same letters, numbers or symbols as that requested or held by the registrant;
(C) Complaints from the public regarding a license plate with similar letters, numbers or symbols as that requested or held by the registrant;

(D) Dictionary definitions of the language or symbols requested by the registrant[.]

*   *   *

(4) The Department of Revenue shall recall any personalized motor vehicle license plate which it has already issued if it determines that a plate is obscene or profane.

(Emphasis added.)  

Meadows’ Facial Challenge to § 301.144.3


Meadows’ complaint recites the relevant portion of § 301.144.3, then states:

While I agree with this clause, I firmly believe that it does not apply to my vanity license plates, “CUBSUK,” and I feel that I should not have to return them.  They are not obscene, profane, or offensive to any race or ethnic group.  They are also not offensive to good taste or decency.  Additionally, they do not present an unreasonable danger to the health or safety of any person or place.

She filed a written argument in this case, however, that argues the statute is facially unconstitutional.  

Similar to the Lewis case, the language in the statute relied on by Respondent to recall Petitioner’s plate in this case gives the DOR unbridled discretion in determining what type of speech is allowed by fails to provide specific standards on which to base its decision. Respondent’s letter of July 1, 2011 implies that Respondent recalled the Petitioner’s plate because it was offensive to good taste or decency.  Respondent’s brief claims that Petitioner’s plate is obscene, patently offensive, as well as offensive to good taste and decency.  Similar to the “contrary to public policy” and “inflammatory” language the Lewis court struck down as unconstitutionally overbroad, the terms  “obscene,” “patently offensive,” and “offensive to good taste and decency” are vague and essentially give the DOR nearly unfettered discretion in choosing what license plates should be rejected based on what is obscene, patently offensive, or offensive to good taste and decency.

The very facts of this case demonstrate that the statutory standard cited by Respondent is unconstitutionally broad.[
]

It is unclear whether any statute that contains the language, “The director shall not apply the provisions of this statute in a way that violates the Missouri or United States Constitutions as interpreted by the courts with controlling authority in the state of Missouri,” can possibly be unconstitutional on its face.  In addition, constitutional challenges must be raised at the earliest 
time possible.
  We make no determination as to whether that occurred in this case, in which Meadows raised the issue for the first time in her reply brief, after having specifically disclaimed it in her complaint. Neither of these points matters for purposes of our decision as we have no authority to declare a statute unconstitutional.
  If the issue was timely raised, it may be argued before the courts if necessary.
  

Meadows’ “As Applied” Challenge to § 301.144.3


Both parties to this case address whether the Director’s application of § 301.144 in this case violates the First Amendment of the United States Constitution.  As stated previously, we are not generally authorized to address constitutional issues.  More importantly, we find it unnecessary for the resolution of this case.
Meadows’ License Plate is not Obscene or Offensive 
under Regulation 12 CSR 10-23.185


The Director’s final decision cites her obligation to recall any plate that was “offensive to good taste and decency.”  Her answer, which provides the notice required for due process,
 also cites the provisions of the statute requiring recall of plates that are obscene.  Her written argument focuses almost exclusively on her argument that the word “suck” or “sucks” derives from a demeaning sexual connotation and therefore has been found to be obscene.  She cites two authorities in support of this argument:  Broussard v. School Bd. of Norfolk,
 and the Online Etymology Dictionary.


Broussard concerned a middle school student who wore a t-shirt with the language “Drugs Suck!” to school.  The court held that the student’s suspension did not violate her due 
process rights, and that the school could prohibit the wearing of the shirt without violating the First Amendment.  Broussard may be distinguished from the instant case in a number of ways, but the court did find:

[A] reasonable middle school administrator could find that the word “suck,” even as used on the shirt, may be interpreted to have a sexual connotation . . . Although the anti-drug message itself admittedly makes no sexual statement, the use of the word “suck,” and its likely derivation from a sexual meaning, is objectionable.  The Court finds that, regardless of whether the word connotes a sexual meaning, its use is offensive and vulgar to many people, including some students between the ages of eleven and fifteen.  The Court finds that the use of the expression under these circumstances in this school was disruptive.[
] 


The Online Etymology Dictionary provides the origin of the word “suck” relied on by the Director:

O.E. sucan, from PIE root *sug-/*suk- of imitative origin (cf. O.S., O.H.G. sugan, O.N. suga, M.Du. sughen, Du. zuigen, Ger. saugen "to suck;" L. sugere "to suck," succus "juice, sap;" O.Ir. sugim, Welsh sugno "to suck"). Meaning "do fellatio" is first recorded 1928. Slang sense of "be contemptible" first attested 1971 (the underlying notion is of fellatio). Related: Sucked; sucking. Suck eggs is from 1906. Suck hind tit "be inferior" is Amer.Eng. slang first recorded 1940. 
The Online Etymological Dictionary’s home page explains:

This is a map of the wheel-ruts of modern English. Etymologies are not definitions; they're explanations of what our words meant and how they sounded 600 or 2,000 years ago. 

(Emphasis added).  By contrast, the most apt definition found in Merriam Webster’s online dictionary is the following:

slang : to be objectionable or inadequate <our lifestyle sucks — Playboy> <people who went said it sucked — H. S. Thompson[.]


We consider these authorities along with the statute, the criteria set forth in the Director’s rules, and the evidence in the case.  Regulation 12 CSR 10-23.185 defines “obscene” as: 

Language or symbols which represent or describe . . . sexual acts in a patently offensive manner or make lewd reference to the male or female sexual organs and appeal to the prurient interests of the average person applying contemporary community standards. . . .  Prurient interests, as used in this definition, shall mean shameful or morbid interest in . . . sex . . . that goes substantially beyond customary limits or candor in description or representation of these matters[.]

Under this definition, we conclude that the license plate message “CUBSUK” is not obscene.  Although the word “suck” used in this sense – to be objectionable or inadequate – may have a sexual origin, in the context of Meadows’ license plate it clearly does not describe a sexual act, make a lewd reference to sexual organs, or appeal to prurient interests.  The other statutory standard relied on by the Director, “patently offensive to good taste or decency,” is nowhere defined by rule or statute, and the Director presented no evidence and made no argument that Meadows’ license plate is patently offensive to good taste or decency.

Meadows chose her vanity plate because she is a fan of the St. Louis Cardinals, and the Cardinals and the Chicago Cubs have a well-recognized rivalry.  She testified that she often gets honks and signals from other drivers, like a “thumbs up” or a “thumbs down” indicating that they apprehend the message on her license plate and agree or disagree with it – but not that they are offended by it.  She presented evidence that her vanity plate has been featured in the St. Louis Post Dispatch and the Cardinals Game Day magazine, neither of which, it is safe to assume, thought that reproducing the wording on her plate would offend its readers.  She has had the license plate for ten years, during which time, apparently, the Director received one complaint from the public about it or a similar plate. We regard these facts as evidence that the “average person applying contemporary community standards” would not find the plate to be obscene or patently offensive to good taste or decency.  The dictionary definition of the current usage of “suck” supports this conclusion.  


The Director presented no evidence:  merely a representation by her counsel that she had received a complaint regarding a similar plate, and a citation to an online etymological dictionary.  It is worth noting that even Broussard, the twenty-year-old case she relies on, reported testimony from experts that the word “suck” is “in a state of amelioration in that its recent meaning of disapproval is not as crude as its older meaning of oral-genital sexual contact.”
  We conclude that Meadows met her burden of proof to show that the license plate is not subject to recall for any of the reasons cited.
Summary


We conclude that Meadows' license plate is not obscene, not offensive to good taste and decency, and therefore not subject to recall under § 301.144.3 and the Director’s Regulation 
12 CSR 10-23.185.


SO ORDERED on June 18, 2012.


________________________________



KAREN A. WINN


Commissioner
	�Tr. at 6.  The date the license plate was originally issued is not in the record. 


	�A reference to the Chicago Cubs baseball team.


	�Gameday is apparently a publication of the St. Louis Cardinals.  No date for this issue of Gameday is in the record, although we take notice that the story says the Cardinals license plate program began in July 2000, so it was after that.


	�No evidence of the complaint beyond a representation by the Director’s counsel is contained in the record.  Statements of counsel are not evidence.  State v. Dowell, 25 S.W.3d 594, 609 (Mo. App., W.D. 2000).  Nonetheless, it seems safe to assume that some such event prompted the recall of this and several similar license plates.


	�Statutory references, unless otherwise specified, are to RSMo Supp. 2011.  


	� he subject of another case pending before this Commission, Toby Gettler v. Dir. of Revenue, No. 10-1558 RV.


	�Section 621.050, RSMo 2000;  State v. Deutsch, 751 S.W.2d 132, 134 (1988). 


	�Section 621.050.   But see Lewis v. Wilson,  253 F.3d 1077, 1082 (8th Cir. 2001) (“As we have said, the district court correctly determined that the DOR failed in this litigation to advance any constitutional justification for failing to renew Ms. Lewis's plate. This should conclude the inquiry, for “[w]hen the Government restricts speech, the Government bears the burden of proving the constitutionality of its actions,” United States v. Playboy Entertainment Group, Inc., 529 U.S. 803, 816, 120 S.Ct. 1878, 146 L.Ed.2d 865 (2000).  Ms. Lewis is not required to prove the absence of a constitutional basis for the DOR's action; she is simply required to make the initial showing that her speech has been restricted.  Once Ms. Lewis made that showing, the burden fell on the DOR to advance a constitutional justification for its action, which it has failed to do.”)(Emphasis added).


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�Id. at 20-21.


	�Petitioner’s reply brief at 3-4.


	�Citizens' Elec. Corp. v. Director of Revenue, 766 S.W.2d 450, 452 (Mo. banc 1989).


	�State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69 (Mo. banc 1982).


	�Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


	�801 F.Supp. 1526 (E.D. Virginia 1992).


	�801 F.Supp. at 1534.


	�801 F.Supp. 15 1534.
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