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DECISION

Kristie K. Mead, D.C., is subject to discipline for violating state regulation by failing on numerous occasions to respond to the State Board of Chiropractic Examiners’ (“the Board”) request for verification of her continuing education (“CE”) credits.
Procedure


On July 14, 2005, the Board filed a complaint seeking to discipline Mead.  On August 5, 2005, Mead received a copy of the complaint and our notice of complaint/notice of hearing.  Mead did not file an answer to the complaint.  On November 4, 2005, the Board filed a motion for summary determination with attached exhibits.


Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) Mead does not dispute and 
(b) entitle the Board to a favorable decision. 


We gave Mead until November 28, 2005, to respond to the motion, but she did not.  Therefore, the following facts are undisputed.
Findings of Fact

1. Mead was licensed as a chiropractic physician at all relevant times.

2. In March 2003, the Board directed Loree V. Kessler, its executive director, to conduct a random audit of licensees to check their compliance with CE requirements.  The audit included Mead.
3. By letter dated June 30, 2003, the Board requested Mead to verify that she had completed her CE credits for calendar year 2001.  Mead was asked to respond within 30 days of the request.  The letter was mailed to Mead and was not returned to the Board as undeliverable at that address.
4. Mead received the letter, but did not respond.
5. By letter dated August 22, 2003, the Board reminded Mead that she had been selected for the audit and gave her until September 5, 2003, to respond with her CE information.
6. Mead received the letter, but did not respond.
7. By letter dated January 9, 2004, the Board requested the CE information from Mead within 15 days of the receipt of the letter.
8. After receiving this letter, Mead contacted the Board’s staff to discuss an extension of time in which to comply with the audit request.  The Board reviewed her request at its June 24, 2004, meeting.
9. By letter dated July 19, 2004, the Board gave Mead until December 31, 2004, to document completion or to complete CE hours for calendar years 2001 and 2002.  The Board extended the deadline to June 1, 2005, to complete the hours for calendar years 2003 and 2004.  The Board also assessed late fees and asked Mead to advise it in writing within 15 days of receipt of the letter whether she would pay the fees according to the installment dates set by the Board and how she planned to complete the CE education.
10. Mead received the letter, but failed to respond in writing.
11. On May 19, 2005, Mead contacted the Board’s staff and stated that she would provide the Board with information about possible CE credit.  She did not do so.
12. The Board has received no proof of Mead’s compliance with the CE requirements for reporting years 2001, 2002, 2003, or 2004.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Mead has committed an act for which the law allows discipline.

Failure to File Answer


The Board asserts that Mead is in default for failing to file an answer, as required by Regulation 1 CSR 15-3.380(1), and that she should thus be deemed to have:  (1) admitted the facts in the complaint, (2) defaulted on the issues set forth in the complaint, or (3) waived any defense to the complaint.
  Although those remedies are available when a party fails to file an 
answer, this Commission is reluctant to impose such remedies against parties who are without counsel, and we decline to do so.

Cause for Discipline


The Board argues that there is cause for discipline under § 331.060, which states:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *


(5) . . . misconduct . . . in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]

Misconduct is the intentional commission of a wrongful act.


We have found that Mead received the Board’s letters based on the following evidence.  (1) Mead responded to two of the letters – not in writing as requested, but by contacting the Board’s staff to attempt to comply;
 and (2) Kessler’s affidavit stating that she mailed the letters raises the presumption of receipt by Mead.
  Mead does not rebut this presumption.

The Board argues that Mead violated 4 CSR 70-2.080,
 which states:

(7) Each licensee shall maintain full and complete records of all C.E. credits earned for the two (2) previous reporting periods in 
addition to the current reporting period.  Formal C.E. credit hours shall be documented by the sponsor of the approved continuing education program and provided to the licensee within thirty (30) days from the date of the program.  The licensee is responsible for maintaining that record of attendance as set forth in 4 CSR 70-2.081(6). . . .  The board may conduct an audit of licensees to verify compliance with the continuing education requirement.  Licensees shall assist the board in its audit by providing timely and complete responses to the board’s inquiries.  A response is considered timely if received in the board office within thirty (30) days of a written request by the board for such information.
*   *   *

(20) Violation of any provision of this rule shall be deemed by the board to constitute misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of a chiropractic physician depending on the licensee’s conduct. . . .
We agree that by failing to respond to the Board’s requests, Mead violated 4 CSR 70-2.080(7), and that this is cause for discipline under § 331.060.2(6).


We also find that Mead’s failure to respond to any of the Board’s requests for information constitutes misconduct.  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  Mead knew of the requests for information because she contacted the Board several times to discuss how to comply with the 
requirements.  Despite several extensions, Mead failed to respond in writing to any of the Board’s requests and failed to provide proof of her CE hours.


We find cause for discipline under § 331.060.2(5) for misconduct.
Summary


We find cause for discipline under § 331.060.2(5) and (6).  We cancel the hearing.

SO ORDERED on December 14, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�The Board’s complaint alleges that the license is currently expired, but provides no evidence of this.  Because § 331.060.2 authorizes discipline against both an active and inactive license, we find that this is not a necessary finding.


	�Section 621.045.  


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�Regulation 1 CSR 15-3.380(7)(C).  


	�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001); Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 at 125 (Mo Admin. Hearing Comm’n Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).


	�See State Bd. of Chiropractic Examiners v. Coolidge, No. 02-1746 CX (Mo. Admin Hearing Comm’n March 4, 2003).


	�Weidner v. Anderson, 174 S.W.3d 672 (Mo. App., S.D. 2005); Williams v. Northeast Mut. Ins. Ass’n, 


51 S.W.2d 142, 143 (Mo. App., St.L. 1932).


	�These subsections have been renumbered, but the language is unchanged.


	�We do not apply the 30-day deadline.  On its face, the regulation requires that the Board “receive [the response] within thirty (30) days of a written request.”  That language is vague because the date “of a written request” could mean the date that the Board writes on the request, the date it mails the request, or the date that a licensee receives the request.  Also, each of the inquiries set a response time different from the regulation’s 30-day period.  The Board has the power to determine what time limits it puts in its regulations and in its letters, but it is unfair to expect a licensee to figure out which has priority. Therefore, we do not find cause for discipline for failure to meet the 30-day deadline.


	�Duncan, 744 S.W.2d at 533.  We reject the Board’s attempt in Regulation 4 CSR 70-2.080(20) to “deem” any violation of subsection (7) to be misconduct.  The Board cannot bind us to make certain conclusions of law by passing a regulation expressing the Board’s opinion of the legal significance of a failure to respond to its inquiries.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  The legislature established this Commission to make independent determinations of fact and law.  Section 621.045.1 as interpreted by Kennedy v. Missouri Real Estate Comm’n, 672 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  Instead, as stated above, we infer Mead’s mental state from her conduct.


	�Cf. State Bd. of Chiropractic Examiners v. Brock, No. 04-1301 CX (Admin. Hearing Comm’n Feb. 18, 2005) (licensee never responded to the Board’s correspondence and we found no evidence to determine mental state).  
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