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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2291 BN



)

SHARON L. McCLENDON,
)




)



Respondent.
)

DECISION


Sharon L. McClendon is not subject to discipline.
Procedure


On December 13, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline McClendon.  McClendon was served by certified mail with a copy of the complaint and our notice of complaint/notice of hearing on January 20, 2011.  

We held a hearing on September 27, 2011 and July 31, 2012.  Sharie Hahn represented the Board on the first date and McClendon appeared pro se.  At the close of the day’s evidence, the Board requested an additional setting for the purpose of presenting rebuttal evidence.  We granted the Board’s motion.  On the second day of hearing, Ian Hauptli represented the Board and McClendon was represented by Charles W. Bobinette.  The case became ready for decision on November 23, 2012, the date the last written argument was due.  Petitioner filed its reply brief 

on November 26, 2012.  We treat this as a motion for leave to file it out of time, and we grant the motion.
Findings of Fact

1. McClendon is licensed by the Board as a registered professional nurse (“RN”).  Her license was current and active at all relevant times.
2. McClendon was employed as an RN at Hawthorne Children’s Psychiatric Hospital (“Hawthorne”) in St. Louis, Missouri, at all relevant times.  She was also, at all relevant times, the evening shift supervisor, the highest ranking administrator at Hawthorne during that shift.
3. Hawthorne is a children’s psychiatric facility within the Department of Mental Health (“Department”).  It has a main building and surrounding “cottages.”  Patients reside in both.
Code Blue
4. A Code Blue is a medical emergency such as a cardiopulmonary arrest.  
5. Hawthorne’s “Code Blue Emergency” policy, no. HCPH .009 (the “Code Blue policy”), provides that a physician shall assume leadership of the medical emergency.  “If a physician is not on grounds, nursing staff shall assume leadership.”  Resp. Ex. A at 2.
6. The Code Blue policy also provides:

7. Nursing staff shall:

1) follow the physician’s orders,

2) insure that the medical record, including a copy of the patient’s face sheet, a completed consultation sheet, and consent for treatment, accompanies the patient to the hospital designated by the EMS,

3) chart a post-emergency nursing progress note, complete the HCPH Emergency Care checklist, and an incident report,
4) assure notification of patient’s legal guardian,

5) assure notification of HCPH Executive Director, Medical Director, and Director of Nursing.  
*   *   *

10. EMS shall stabilize and transport the patient at their discretion.

Id. at 2, 3.

January 21, 2007 Code Blue
7. On January 21, 2007, a Code Blue was called at Hawthorne during McClendon’s shift.  A female patient in a cottage had tied a shoelace around her neck.
8. As the RN evening supervisor, McClendon was responsible to ensure that staff properly responded to a Code Blue.
9. McClendon responded to the Code Blue.  She went to the cottage, assessed the patient, and found that she was breathing and that her vital signs were normal.  She called 911 to summon Emergency Medical Services (“EMS”).
10. McClendon attempted to call Hawthorne’s medical director, Dr. Rivzi.  When he did not answer, she left a message for him to call, and she then called the administrator on call, Marcia Perry, the chief operating officer of Hawthorne.

11. McClendon was not calm when she called Perry.  She was unable to communicate the critical information to Perry:  the name of the patient, the staff involved, what medical treatment was provided to the patient, and whether the patient was leaving Hawthorne for further medical treatment.  
12. While McClendon was speaking to Perry, Rizvi called on the same phone line.  McClendon lost the call.  When Rizvi called again, McClendon ended her call with Perry and spoke to Rizvi.

13. The patient was taken to the hospital, examined, and returned to Hawthorne that night.  McClendon called both Rizvi and Perry after that to update them on the situation.

14. Perry felt that McClendon did not adequately assume leadership in the situation and that it was her job as supervisor to do so.
15. After this incident, Perry and Rivzi met with McClendon to counsel her on her leadership role during a Code Blue incident.

April 9, 2007 Code Blue

16. On April 9, 2007, another Code Blue was called at Hawthorne, also involving the patient who was the subject of the January 21 Code Blue.  Again, she had tied a shoelace around her neck.
17. McClendon responded to the Code Blue.  When she arrived at the patient’s cottage, John Cooper, an “RN III” at Hawthorne, had already taken charge of the situation by assessing the patient, calling EMS, notifying the physician on call, and putting together the patient’s medical records for EMS.  Cooper, like Hawthorne’s other nursing staff, had also been trained on Hawthorne’s Code Blue policy.
18. At the same time, McClendon received several pages to return to the main building to deal with a “walk-in,” a suicidal child whose parent had brought him to Hawthorne.

19. McClendon spoke to Cooper, found the situation was under control, and went back to the main building to assess the walk-in.
20. When the patient was en route to the hospital, McClendon called both Perry and Rizvi to inform them of the situation.

21. Hawthorne’s patients normally go to Children’s Hospital.  In this case, EMS took the patient to DePaul Hospital.  No delay in treatment resulted.
June 21, 2007 Incident with B.G.
22. McClendon was on duty the evening of June 21, 2007.
23. B.G., a Hawthorne patient, had a history of aggressive and disruptive behavior.  He also had a treatment plan that prohibited placing him in locked seclusion.
24. On that evening, B.G. became upset.  He created a mess by throwing trays of food on the floor in his unit and stomping on milk cartons.

25. Nurse Traci White and aide Evan Thames took B.G. into the med room
 to try to calm him down.

26. McClendon heard the disruption and went to the unit.  Another aide, Carl Edwards, was standing outside the med room.
27. McClendon asked Edwards what the plan for dealing with B.G. was and whether it involved placing him in restraints or seclusion.  White heard McClendon and replied that they could not place B.G. in seclusion.

28. B.G. was still upset when McClendon entered the med room.  She also tried to calm him, and she asked him to help clean up the mess he had made.  When McClendon turned to leave, B.G. threw an apple at her.  McClendon ducked, and the apple missed her.

29. B.G. did not calm down quickly.  Staff placed him in four-point bed restraints.

30. Department staff investigated this matter.  McClendon was found to have committed one count of verbal abuse against B.G. for threatening him with restraints and seclusion.

31. McClendon was terminated by Hawthorne effective July 10, 2007.

Conclusions of Law 


We have jurisdiction to hear this case.  Section 621.045.
  The Board bears the burden of proving that McClendon’s license is subject to discipline by a preponderance of the evidence.  See Kerwin v. Mo. Dental Bd., 375 S.W.3d 219, 229-30 (Mo. App. W.D. 2012)(dental licensing board demonstrates “cause” to discipline by showing preponderance of evidence).  A preponderance of the evidence is evidence showing, as a whole, that “the fact to be proved [is] more probable than not.”  Id. at 230 (quoting State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App. W.D. 2000)).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.

Evidence


At the first day of hearing, the Board offered into evidence Exhibit 2, a copy of its investigative file, and we admitted the exhibit.  During the hearing, the Board’s attorney noticed that a patient’s name had not been fully redacted.  She requested permission to substitute a properly redacted copy of the exhibit.  McClendon did not object to this, and we agreed.  The Board never filed a substitute copy of the exhibit, however.  Because Exhibit 2 contains in several places the name of a juvenile patient at Hawthorne, on our own motion we now place the exhibit under seal.
Untimely Complaint Report

In her proposed Findings of Fact and Conclusions of Law, McClendon alleges, for the first time, that the Board failed to follow its own rules by accepting a complaint against McClendon filed by a Hawthorne staff member on August 30, 2007.  She points out that she was 
terminated from employment effective July 10, 2007, and cites 20 CSR § 2200-4.040(1), “Mandatory Reporting Rule,” which provides that all complaints to the Board “shall be submitted within fifteen days of the final disciplinary action.”  Thus, she contends, the Board’s complaint must be dismissed.  The Board responds that the time limitation contained in the regulation is directory rather than mandatory and does not require dismissal of its complaint.


We have no power to superintend another agency’s procedures,  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm’n, 700 S.W.2d 445, 450 (Mo. banc 1985).  In addition,  it is unnecessary for us to decide this point in light of our determination of the issues in this case.  We decline to dismiss the Board’s complaint.
Cause for Discipline

The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.] 
Professional Standards – Subdivision (5)


The Board alleges that McClendon’s conduct in connection with the three incidents at Hawthorne constitutes incompetency and gross negligence.  Incompetency is a general lack of 
professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.  Tendai v. Missouri State Bd. of Reg’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005), overruled on other grounds by Albanna v. State Bd. of Registration for Healing Arts, 293 S.W.3d 423 (Mo. banc 2009).  It is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.  Albanna, 293 S.W.3d at 428 (quoting Lagud v. Kansas City Bd. of Police Comm'rs, 136 S.W.3d 786, 791 (Mo. banc 2004)). Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty that constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  Tendai, 161 S.W.3d at 367.

With respect to the first Code Blue, the Board alleges that McClendon questioned the nurse who called the Code Blue in a demeaning manner and was unable to communicate the critical facts about the Code Blue to Perry and the patient’s physician.  The Board alleges, and McClendon agrees, that poor communications in such a situation could affect patient care.  With respect to the second Code Blue, the Board alleges that McClendon chose not to participate in handling the situation and failed to direct her staff to do so.  Because of her actions, the Board alleges that the patient was taken to the wrong emergency department and the patient’s care was delayed.


 “When the standard of care involves matters outside the competence and understanding of ordinary lay witnesses, it must be established by expert witness testimony.” Tendai, 161 S.W.3d at 367.  The Board offered no expert testimony regarding the standard of care governing a supervising nurse in responding to a Code Blue.  Rather, it offered evidence regarding McClendon’s shortcomings in responding to the Code Blue incidents as perceived by her supervisors and as measured by Hawthorne’s Code Blue policy.  The first is irrelevant in a case in which the issue is a nurse’s adherence to professional standards rather than employment 
expectations, unless those supervisors are also testifying as experts in the relevant field.  The second is not only irrelevant, but not supported by the evidence.  We find no part of the policy that McClendon violated, and there is no evidence that she spoke to a nurse in a demeaning manner during the first Code Blue.  The evidence is unrefuted that McClendon responded to the second Code Blue, determined that the necessary steps were being addressed by the RN already at the cottage, and left when she determined that the situation was under control to address another emergency at Hawthorne – a suicidal walk-in.  No delay in treating the patient resulted from EMS’ decision to transport her to DePaul rather than Children’s Hospital, and Hawthorne’s Code Blue policy expressly leaves the transportation of the patient to EMS’ discretion.  We find no gross negligence or incompetency on McClendon’s part with respect to either of the Code Blue incidents.

Likewise, we find none in regard to McClendon’s behavior during the B.G. incident.  Again, there was no testimony regarding the standard of care for a supervising nurse in handling a situation like the one that took place on June 21, 2007.  Moreover, the evidence in the record is conflicting as to whether McClendon threatened B.G. with restraints, with one nurse testifying that she did and McClendon and others present at the scene testifying that she did not.  We find that the Board did not carry its burden to show that she acted incompetently or in a grossly negligent manner in this instance.

McClendon is not subject to discipline under § 335.066(5).




Professional Trust – Subdivision (12)

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and her patients, but also between the professional and her 
employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  The Board’s allegations and argument in support of this point are based on the same conduct that is the subject of its complaint under § 335.066.2(5), and we have found no cause for discipline under that section.  Moreover, it presented no evidence establishing that her conduct traduced the “special knowledge and skills that professional licensure evidences.”  We conclude that McClendon is not subject to discipline under § 335.066.2(12).  
Summary


McClendon is not subject to discipline.  

SO ORDERED on January 29, 2013.


________________________________



KAREN A. WINN


Commissioner
	� The locked room where medications were kept.


� Statutory references are to RSMo Supp. 2012 unless otherwise noted.
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