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MELVA McCLELLAN,
)



)



Petitioner,
)




)


vs.

)

No. 11-1003 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss Melva McClellan’s appeal because we have no jurisdiction to hear it.

Procedure


On May 23, 2011, McClellan filed a petition appealing the Director of Revenue’s (“the Director”) assessment of income tax for tax year 2003.


On June 7, 2011, the Director filed a motion, with supporting exhibits, to dismiss the petition.  The Director argues that this case should be dismissed because it has already been the subject of a decision before this Commission, and we already ruled that we did not have jurisdiction over it.  Our Regulation 1 CSR 15-3.446(6) provides that we may decide this case without a hearing if any party establishes facts that are not disputed and entitle any party to a favorable decision.  


On June 15, 2011, McClellan responded to the motion.  By order dated June 24, 2011, we ordered McClellan to show cause why we should not dismiss this case; identify all tax years and 
liabilities she is appealing; and file copies of the Director’s final decisions for the tax years she is appealing.  On July 23, 2011, McClellan responded to our order, but did not file the documents that the order requested.

The following facts are undisputed.

Findings of Fact

1. On May 10, 2011, in Case No. 11-0237 RI, we issued a decision ruling that we did not have jurisdiction to hear McClellan’s complaint regarding tax year 2003 because she had failed to file a timely appeal of a final decision of the Director.  The Director’s decision was sent to McClellan on November 3, 2010.  McClellan attempted to appeal a 10-day Notice of Demand, which was sent on February 2, 2011.  
2. On  May 23, 2011, McClellan filed the complaint in this case by certified mail.  In her complaint, she asserts that she is appealing “the amount of the 2003 tax you say I owe.”  McClellan also states:
I’m disagreeing with all the amounts owed.  I’m sending this letter in protest of all the debt (you) say is owed.  I’m also appealing all letters sent and money you say is owed.

3. McClellan has never referenced a tax year other than 2003 in her pleadings or any other document from the Director than the 10-day Notice of Demand.
Conclusions of Law 


Section 144.261.
 provides we have jurisdiction to hear a petition from the Director’s final decisions.  Again, we find that we have no jurisdiction to hear an appeal from a 10-day Notice of Demand because it is not a “finding, order, decision, assessment or additional assessment.”
  Instead, the Notice of Demand is merely a demand for payment of the 2003 tax 
deficiency that had been assessed and became fixed and final when McClellan failed to timely appeal the assessment decision.

If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  

We grant the Director’s motion and dismiss the case.


SO ORDERED on February 27, 2012.


________________________________



SREENIVASA RAO DANDAMUDI


Commissioner

�Statutory references are to RSMo 2000.


�Section 621.050.


� Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  
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