Before the

Administrative Hearing Commission

State of Missouri

ALLEN MCCLELLAN &
)

MELVA MCCLELLAN,
)


)



Petitioners,
)




)


vs.

)

No. 10-0512 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Allen and Melva McClellan are liable for a deficiency of $578.07 in 2005 Missouri income tax, $466.00 in 2006 Missouri income tax, $409.00 in 2007 Missouri income tax, plus statutory interest and additions for all three years.
Procedure


The McClellans filed a complaint on April 8, 2010, challenging the Director of Revenue’s (“Director”) final decision assessing Missouri income tax, interest, and additions for 2005, 2006, and 2007.  This Commission convened a hearing on October 7, 2010.  The McClellans appeared pro se.  Legal Counsel Heather L. McCreery represented the Director.  This case became ready for our decision when the Director filed her written argument on 

March 15, 2011, when the last written argument was due.
Findings of Fact

2005

1. On March 15, 2006, Allen filed a Missouri individual income tax return with a filing status of “married filing separate.”
2. On April 14, 2006, Allen submitted a payment to pay the tax due per the return.
3. On March 10, 2008, both Petitioners filed an amended 2005 combined Missouri individual income tax return (“2005 tax return”).
4. On the 2005 tax return, the McClellans reported a tax liability of $2,610, tax withheld of $441, the previous payment of $970 that had been transferred from Allen’s original return, and tax due of $1,199.
5. On the 2005 tax return, the McClellans reported Missouri itemized deductions of $27,383.  The McClellans computed their Missouri itemized deductions on the Form MO-A, beginning with the reported amount of federal itemized deductions of $24,450.
6. On June 4, 2009, the Director received a Federal Audit Processing System – Individual Tax IRAR Audit Page from the Internal Revenue Service (“IRS”) related to the McClellans’ 2005 tax period.  On this Audit Page, the IRS reported an adjustment to Petitioners’ federal itemized deductions that decreased the amount of deductions from $24,450 to $13,054.
7. After receiving the Audit Page from the IRS for the 2005 tax period, the Director adjusted the 2005 tax return to reflect a computation of Missouri itemized deductions starting with federal itemized deductions of $13,054.  This adjustment increased the McClellans’ Missouri tax liability from $2,610 to $3,294.
8. At a later date, the Director received information from the IRS indicating that the McClellans’ federal income tax had been increased from $8,349 to $11,199.  The Director 
adjusted the 2005 tax return to reflect this change, which decreased the McClellans’ 2005 Missouri tax liability from $3,294 to $3,194.
9. The McClellans submitted additional payments of $300 (June 23, 2008); $300  (July 29, 2008); $360 (November 10, 2008); $283.60 (January 6, 2009); and $200 (January 21, 2010).  The Director also offset the tax due on the 2005 tax period with a refund of $239 from 2007 tax period.
10. The McClellans received a Notice of Deficiency dated December 16, 2009 for the 2005 tax period.  The McClellans timely protested the notice on December 28, 2009, and the Director responded with a final decision dated March 24, 2010, which upheld the notice in part and reversed the notice in part.  The final decision reflects a deficiency of $578.07.
2006

11. On April 15, 2007, the McClellans filed their 2006 combined Missouri individual income tax return (“2006 tax return”).  The McClellans reported tax due of $2,948, tax withheld of $2,659, and paid the remaining tax due of $289.
12. On the 2006 tax return, the McClellans reported Missouri itemized deductions of $24,818.
13. The McClellans computed the 2006 tax return’s Missouri itemized deductions on Form MO-A, beginning with the reported amount of federal itemized deductions of $23,592.
14. On June 4, 2009, the Director received a Federal Audit Processing System-Individual Tax IRAR Audit Page from the IRS related to the McClellans’ 2006 tax period.  On this Audit Page, the IRS reported an adjustment to Petitioners’ federal itemized deductions that decreased the amount of such deductions from $23,592 to $14,540.
15. After receiving the Audit Page from the IRS on the McClellans’ 2006 tax period, the Director adjusted the 2006 tax return to reflect a computation of Missouri itemized 
deductions starting with federal itemized deductions of $14,540.  This adjustment increased the McClellans’ 2006 tax liability from $2,948 to $3,492.
16. At a later date, the Director received information from the IRS that the McClellans’ 2006 federal income tax deduction had been increased from $8,709 to $10,971.  The Director adjusted the 2006 tax return to reflect this change, which decreased the McClellans’ 2006 Missouri tax liability from $3,492 to $3,414.
17. The McClellans did not submit any additional payments after the Director adjusted the 2006 tax return.
18. The McClellans received a Notice of Deficiency dated December 30, 2009 for the 2006 tax period.  They timely protested the notice on January 20, 2010, and the Director responded with a final decision dated March 24, 2010, which upheld the notice in part and reversed the notice in part.  The final decision reflects a deficiency of $466.00.
2007

19. On April 3, 2008, the McClellans filed their 2007 combined Missouri individual income tax return (“2007 tax return”).  They reported tax due of $2,623 and tax withheld of $2,862.
20. On the 2007 tax return, the McClellans reported Missouri itemized deductions of $29,363.
21. The McClellans computed their Missouri itemized deductions on Form MO-A, beginning with the reported amount of federal itemized deductions of $27,486.

22. On June 4, 2009, the Director received a Federal Audit Processing System-Individual Tax IRAR Audit Page from the IRS related to the McClellans’ 2007 tax period.  On 
this Audit Page, the IRS reported an adjustment to the McClellans’ federal itemized deductions that decreased the amount of such deductions from $27,486 to $19,852.
23. After receiving the Audit Page from the IRS on the McClellans’ 2007 tax period, the Director adjusted the 2007 tax return to reflect a computation of Missouri itemized deductions starting with federal itemized deductions of $19,852.  This adjustment increased McClellans’ 2007 tax liability from $2,623 to $3,082.
24. At a later date, the Director received information from the IRS indicating that the McClellans’ federal income tax deduction had been increased from $9,166 to $11,079.  The Director adjusted the 2007 tax return to reflect this change, which decreased the McClellans’ 2007 tax liability from $3,082 to $3,032.
25. Petitioners did not submit any payments from the adjusted 2007 tax return.
26. Petitioners received a Notice of Deficiency, dated December 16, 2009, for their 2007 tax period.  Petitioners timely protested the notice on December 28, 2009, and the Director’s Taxation Division responded with a final decision dated March 24, 2010, which upheld the notice in part and reversed the notice in part.  The final decision reflects a deficiency of $409.
Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  The McClellans have the burden of proof.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  In making 
our determination, we must strictly construe the taxing statutes against the Director and in favor of the taxpayer.

Section 143.011 imposes a tax upon the Missouri taxable income of all Missouri residents.  Section 143.111 defines Missouri taxable income as Missouri adjusted gross income less certain deductions.  Section 143.121.1
 provides that Missouri adjusted gross income is “federal adjusted gross income” subject to certain modifications.  Section 143.141 defines Missouri itemized deductions as federal itemized deductions subject to certain modifications.  One of these modifications is contained in § 143.171, which allows an additional deduction for federal income taxes paid.  Thus, an increase in federal adjusted gross income from that reported on the Missouri return affects a Missouri taxpayer in two opposing ways.  It increases the base upon which the Missouri income tax is imposed while simultaneously increasing the deduction for the federal income tax paid.

The McClellans contend that the Director’s determinations of additional 2005, 2006, and 2007 Missouri income tax were incorrect because she relied upon erroneous IRS determinations of federal adjusted gross income because they were still in negotiations with the IRS over their final tax amounts.  However, they failed to provide evidence of such negotiations.  Under 
§ 621.050.2, the burden of proof is on the taxpayer in any proceeding before this Commission.
  The Director relies upon the fact that adjustments were made to federal adjusted gross income by the IRS.

We find that the McClellans failed to prove that they are not liable for 2005, 2006, and 2007 Missouri income tax in the amounts assessed by the Director.

Summary

The McClellans are liable for a deficiency of $578.07 in 2005 Missouri income tax, $466.00 in 2006 Missouri income tax, $409.00 in 2007 Missouri income tax, plus statutory interest and additions for all three years.

SO ORDERED on August 5, 2011.
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	�Section 621.050.1.  Statutory references are to RSMo 2000 unless otherwise noted.  


	�Sections 136.300.1 and 621.050.2.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�Section 136.300.1.


�RSMo Supp. 2006.


�Section 621.050.2 imposes the burden of proof on the Director in three situations that are not at issue in this case.
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