Before the

Administrative Hearing Commission

State of Missouri

TERESA D. McCAW,
)



)



Petitioner,
)




)


vs.

)

No. 10-1246 EC



)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION 


Teresa D. McCaw is not subject to the late fees assessed by the Missouri Ethics Commission (“MEC”).
Procedure


McCaw filed a complaint on June 30, 2010, seeking this Commission’s determination that she is not subject to the late fees assessed by MEC.  MEC filed its answer on July 21, 2010.

This Commission convened a hearing on the complaint on November 10, 2010.  McCaw appeared in person and was not represented by counsel.  Assistant Attorney General Daniel K. Jacob represented MEC.  

The matter became ready for our decision on January 18, 2011, the last date for filing a written argument.

Findings of Fact

1. McCaw served on the special administrative board for the Wellston School District (“Wellston”) at all times relevant to these findings.  McCaw served approximately one year.
2. The special administrative board was appointed by the state board of education to replace the elected school board and oversee Wellston until June 30, 2010.  On that date, the school district lapsed and was attached to a neighboring school district.
3. MEC asks every political subdivision to complete a required filers list.  This list is completed by the political subdivision and is done by supplying the names of individuals in that subdivision who are required to file a financial interest statement.  Wellston is a political subdivision that was requested to fill out a required filers list.
4. On its 2009 required filers list, Wellston listed McCaw as a required filer.

5. On January 25, 2010, MEC mailed a notice to McCaw that she was required to file a financial interest statement by May 3, 2010.
6. On March 22, 2010, MEC mailed a reminder to McCaw that she was required to file a financial interest statement by May 3, 2010.

7. McCaw did not receive the notices of January 25, 2010, and March 22, 2010, and consequently did not file a financial interest statement by May 3, 2010.

8. On May 28, 2010, MEC mailed a notice to McCaw that she failed to file a financial interest statement and is subject to late fees.
9. McCaw filed her financial interest statement on June 7, 2010.  This is 35 days past the date MEC noticed.
10. On June 10, 2010, MEC notified McCaw that she was assessed a late fee of $350 under § 105.963.

Conclusions of Law


We have jurisdiction to hear the complaint.
  Our duty is to decide the issues that were before MEC.
  We must follow the same law that MEC must follow.
  MEC has the burden of proof.


In its answer, MEC alleges that McCaw is required to file a financial interest statement under § 105.483(6),
 which states:
Each of the following persons shall be required to file a financial interest statement: 

*   *   *

(6) Any official or employee of the state authorized by law to promulgate rules and regulations or authorized by law to vote on the adoption of rules and regulations[.]


McCaw was a member of Wellston’s special administrative board.  A local school district’s board does not have the authority to promulgate, vote on, or adopt state rules and regulations.  Therefore, § 105.483(6) does not apply to McCaw.  Normally, a member of a local school district’s board is an elected official and is required to file financial interest statements with MEC under § 105.483(11), which states:
Each of the following persons shall be required to file a financial interest statement: 

*   *   *

(11) Each elected official, candidate for elective office, the chief administrative officer, the chief purchasing officer and the general counsel, if employed full time, of each political subdivision with 
an annual operating budget in excess of one million dollars, and each official or employee of a political subdivision who is authorized by the governing body of the political subdivision to promulgate rules and regulations with the force of law or to vote on the adoption of rules and regulations with the force of law; unless the political subdivision adopts an ordinance, order or resolution pursuant to subsection 4 of section 105.485[.]
However, in this case, McCaw was appointed by the state board of education to serve on the special administrative board for Wellston in place of the elected school district board.  Therefore, she was not an elected official and is not subject to filing a financial interest statement under 
§ 105.483(11).  The purpose of a special administrative board is “to supervise the financial operations, maintain and preserve the financial assets or, if warranted, continue operation of the educational programs within the district or what provisions might otherwise be made in the best interest of the education of the children of the district.”
  As such, McCaw might be required to file a financial interest statement under § 105.483(10), which states:
Each of the following persons shall be required to file a financial interest statement: 

*   *   *

(10) The members, the chief executive officer and the chief purchasing officer of each board or commission which enters into or approves contracts for the expenditure of state funds[.]
It is clear that McCaw was a member of a board that approved contracts for expenditure.  To determine whether McCaw is required to file a financial interest statement under § 105.483(10), we must determine whether Wellston received state funds.  Section 163.021.1 sets attendance and school term criteria required to receive state funds.  According to the statute, any school district that meets these criteria shall receive state funds.

However, for a special administrative board to have been appointed, Wellston either failed “to provide for the minimum school term required by section 163.021 or is classified unaccredited for two successive school years[.]”
  From the facts in evidence, we cannot determine whether Wellston failed to provide for the minimum school term, in which case it would not have received state funds under § 163.021, or if it was classified unaccredited for two successive school years prior to its lapse.  Based on the evidence we have, we cannot determine that McCaw was a member of a board that entered into or approved contracts for the expenditure of state funds.  Therefore, we cannot determine that she was required to file a financial interest statement with MEC for 2009.  Consequently, she is not subject to late filing fees under 
§ 105.963, as assessed by MEC.
Summary


McCaw is not subject to the late fees assessed by MEC because she was not required to file a financial interest statement.

SO ORDERED on February 17, 2011.


                                                                ___________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner

�Statutory references, unless otherwise noted, are to RSMo Supp. 2010.  
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