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)
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)
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)




)



Respondent.
)

DECISION


We dismiss this case because James C. McCain, Jr., filed his complaint too late.  We cancel the hearing that was set for April 11, 2011.
Procedure


On December 1, 2010, McCain filed a complaint appealing the decision of the Director of the Department of Insurance, Financial Institutions and Professional Registration (“the Director”) denying McCain’s application to renew his business entity producer license.  On December 30, 2010, the Director filed a motion to dismiss based on the untimely filing of the complaint.  We held a prehearing conference by telephone on January 19, 2011, to permit McCain to respond to the motion. 

Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Director establishes facts that (a) McCain does not dispute and (b) entitle the 
Director to a favorable decision.  We gave McCain until January 17, 2011, to respond to the motion to dismiss.  The following facts, as established by the Director, are undisputed.

Findings of Fact

1. On October 28, 2010, the Director issued an order refusing to renew McCain’s business entity producer license (“the order”).
2. On October 29, 2010, the Director sent a copy of the order to McCain by certified mail (“the notice”).
3. On December 1, 2010, McCain filed a complaint with this Commission.  
4. December 1, 2010, is more than 30 days after October 29, 2010.
5. At the January 19, 2011, prehearing conference, McCain admitted that he had “missed the deadline [for filing the complaint] by a day or so.”

Conclusions of Law 


While we have jurisdiction to hear this type of case,
 we have no jurisdiction to hear a complaint filed out of time.
  If we have no jurisdiction to hear the complaint, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


Section 621.120 authorizes an applicant to file an appeal with this Commission if he or she does so “within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant[.]”  The Supreme Court, in R.B. Industries v. Goldberg,
 held that the filing deadline is determined by the date of mailing or delivery, whichever occurs sooner.

McCain filed his complaint with this Commission by fax on December 1, 2010.  McCain filed his complaint more than 30 days after October 29, 2010 – the date the notice was mailed. 
The 30th day after October 29, 2010, was November 28, 2010, a Sunday.  Under § 621.205.2, if the last day for performance of any act under Chapter 621 falls on a Sunday, the act shall be timely if it is performed on the next succeeding day, unless that day is a holiday, which it was not.  Therefore, the last day for filing the complaint was November 29, 2010.  His complaint was not timely filed, and we do not have jurisdiction to proceed with this case. 
Summary


We grant the motion to dismiss and cancel the hearing.

SO ORDERED on January 26, 2011.


________________________________



MARY E. NELSON


Commissioner

�Section 621.045, RSMo Supp. 2010.  Statutory references, unless otherwise noted, are to RSMo 2000.


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  


�601 S.W.2d 5, 7 (Mo. banc 1980).
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