Before the

Administrative Hearing Commission

State of Missouri




DIRECTOR OF DEPARTMENT OF
)

INSURANCE, FINANCIAL INSTITUTIONS
)

AND PROFESSIONAL REGISTRATION,
)



)



Petitioner,
)




)


vs.

)

No. 11-0505 DI



)

HAROLD DEAN MCBEE,
)




)



Respondent.
)

DECISION


Harold Dean McBee is not subject to discipline because he no longer has a valid license. 

Procedure


On March 14, 2011, the Director of Insurance, Financial Institutions, and Professional Registration (“Director” and “Department”) filed a complaint seeking discipline against McBee’s general bail bond agent license and bail bond agent license.  We served McBee with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on April 5, 2011.  The Director filed a motion for summary decision on July 5, 2011.  We gave McBee until 
July 21, 2011 to respond, but he did not respond.  

Under Regulation 1 CSR 15-3.446(6), we may decide this case without a hearing if the Director establishes facts that (a) McBee does not genuinely dispute and (b) entitle the Director 
to a favorable decision.  Facts may be established by admissible evidence such as a stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or any other evidence admissible under the law.
  


Our rules require McBee to file an answer.
  We may order, on our own motion, allegations pled in a complaint to be deemed admitted by a party’s failing to answer the complaint.
  We find McBee in violation of our rules for failing to answer the Director’s complaint and deem the allegations therein admitted by McBee.  By failing to respond to the Director’s motion, McBee also has not disputed the evidence the Director submitted in support of his motion for summary decision.  Therefore, we make our findings of fact from the factual allegations in the Director’s complaint deemed admitted by McBee and the undisputed evidence the Director submitted in support of his motion for summary decision.
Findings of Fact
1. The Department issued McBee a bail bond agent license on October 2, 2002.  It expired on October 2, 2011.
2. The Department issued McBee a general bail bond agent license on April 12, 2007.  
3. The Consumer Affairs Division (“the Division”) has the duty of conducting investigations into the acts of bail bond agents and general bail bond agents.
4. In November 2009, the Division received a call from the Boone County Sherriff’s Department alleging an unlicensed person, Arlie David Nole, Sr., was engaging in the bail bond business under McBee’s general bail bond agent authority.  

5. On January 13, 2010, Division Investigator Les Hogue mailed a letter to McBee asking him for a good date to meet in Jefferson City, Missouri, to discuss the investigation 
regarding unlicensed bail bond activity.  McBee never responded to the letter or provided Hogue with a convenient date.
6. On February 23, 2010, the Director issued a subpoena ordering McBee to appear at the Department’s office in Jefferson City, Missouri, on March 22, 2010.  The subpoena conference was continued to March 31, 2010, at McBee’s attorney’s request.  

7. On March 31, 2010, McBee’s attorney submitted a letter and affidavit to the Director through which McBee stated he would not comply with the subpoena.  McBee asserted his privilege against self-incrimination under the Fifth Amendment to the U.S. Constitution.  

8. McBee surrendered and cancelled his general bail bond license by letter dated March 31, 2010.  His license cancellation was effective April 6, 2010.  

Conclusions of Law

We have jurisdiction over the complaint.
  The Director has the burden of proving by a preponderance of the credible evidence that McBee has committed an act for which the law allows discipline.
  

The Director argues that there is cause for discipline under § 374.210:

2. …The director may also suspend, revoke or refuse any license or certificate of authority issued by the director to any person who does not appear or refuses to testify, file a statement, produce records, or does not obey a subpoena. 

*   *   *

4. A person is not excused from attending, testifying, filing a statement, producing a record or other evidence, or obeying a subpoena of the director under an action or proceeding instituted by the director on the grounds that the required testimony, statement, record, or other evidence, directly or indirectly, may 
tend to incriminate the individual or subject the individual to a criminal fine, penalty, or forfeiture. 

(Emphasis added).  McBee was subpoenaed to appear before the Director.  He refused to do so and asserted his privilege against self-incrimination under the Fifth Amendment to the U.S. Constitution.  McBee would not be excused from obeying a subpoena under the Fifth Amendment.  However, § 374.210.2 states the Director may “suspend, revoke or refuse” any license or certificate of authority.  McBee surrendered and cancelled his general bail bond license in 2010, and his bail bond license expired on October 2, 2011.  McBee does not have a license that the Director can suspend, revoke or refuse.  However, the Director is not without remedy.  Section 374.210.2 provides the Director with remedies in circuit court if a person does not obey a subpoena.  We find there is no cause to discipline McBee under § 374.210.
Summary

We find no cause to discipline McBee under § 374.210 because he no longer has a valid license.  

SO ORDERED on December 28, 2011.



__________________________________


NIMROD T. CHAPEL


Commissioner

�Regulation 1 CSR 15-3.446(6)(B).


�Regulation 1 CSR 15-3.380(1).


�Regulation 1 CSR 15-3.380(7) and 1 CSR 15-3.425.


�Section 621.045.  Statutory references are to RSMo Supp. 2010, unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  
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