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)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Richard W. and Paula A. McMillin filed a complaint on January 16, 2001, challenging the Director of Revenue’s final decision assessing them Missouri income tax, interest, and additions for 1997.  Richard McMillin (McMillin) claims that he was not a Missouri resident during 1997.


This Commission convened a hearing on the complaint on September 10, 2001.  Robert O. Brenton, with Brenton Law Group, P.A., represented the McMillins.  Legal Counsel Joyce Hainen represented the Director.

 
The matter became ready for our decision on April 19, 2002, when the Director filed the last written argument.  

Findings of Fact

Residence

1. McMillin started a manufacturing business, Precision Cable Systems, in 1985.  As of 1997, Precision was incorporated as an S corporation.  McMillin was the president.  McMillin had lived in Missouri his entire life.  

2. Precision’s business is located in Lee’s Summit, Missouri.  

3. Paula is employed as a teacher for the Raymore-Peculiar school district, and was so employed in 1997.  

4. The McMillins continue to own a home in Lee’s Summit.  

5. On a trip to Las Vegas, the McMillins decided that they liked that area and would like to live there.  They decided to sell the business and move to Las Vegas.  

6. On September 5, 1996, the McMillins purchased a condominium in Las Vegas.  

7. At the time they purchased the condominium, the McMillins’ daughter had two more years left in high school.  The McMillins decided that McMillin would move to Las Vegas first, and Paula would move after their daughter finished high school.  

8. After they purchased the condominium in Las Vegas, McMillin began trying to sell the business.  

9. During 1997, a couple of attempts to sell the business were unsuccessful.  McMillin traveled back and forth between Lee’s Summit and Las Vegas.  

10. During 1997, McMillin spent approximately 75 percent of his time in Las Vegas.  

11. During 1997, the McMillins established a living trust in Nevada.  

12. On July 21, 1997, McMillin signed a brokerage agreement with O’Keefe & O’Malley.  O’Keefe & O’Malley found a buyer for the business.  

13. The parties to the sale transaction signed the papers on December 23, 1997, and the agreement became effective January 3, 1998.  McMillin also executed a one-year employment contract to be employed by the company for purposes of support and special projects.  

14. The McMillins’ daughter intended to go away to college in Illinois, but she attended a camp during the summer before her senior year in high school and experienced a great deal of anxiety.  After graduating from high school, she went away to a college in Missouri, but experienced further anxiety and decided to live at home the next year.  Paula has not moved to Las Vegas because she has been dealing with her daughter’s anxiety.  

Missouri Income Tax
15. The McMillins timely filed a 1997 combined Missouri income tax return with the Director.  McMillin filed as a non-resident, reporting six percent of his income as from Missouri sources. 

16. McMillin claimed the following amounts of income from all sources and from Missouri sources:  



All Sources
Missouri Sources

Wages, salaries, tips, etc.
$65,000
$65,000


Interest income
$13,386
$9,957


Dividends
$20,672


State and local income tax


refund from prior year
$72
$72


Capital gain
$47,813


S corporation income
$1,131,182


Other income
$1,549


Interest on state and local


obligations other than MO source
$445


Minus interest from exempt


federal obligations
$1,875


Minus state income tax refund


from prior year included in federal


adjusted gross income
$72


Total
$1,278,172
$75,029

The interest and dividends were McMillin’s personal income, not the business’.  $7,813.73 + $12,333.70 in capital gains was from the sale of lots (Resp. Ex. A, at 11 and 14), and the remainder of the capital gains were from intangibles.  

17. According to Schedule K on Precision’s 1997 federal S corporation tax return, McMillin’s share of the S corporations’ income, credits, deductions, etc. was $1,132,353.  (Resp. Ex. D, at 18.)

18. On Schedule E of their 1997 federal income tax return, the McMillins reported $7,526 in rental income from Missouri rental property.  

19. On their 1997 Missouri income tax return, the McMillins reported that McMillin’s tax if he were a Missouri resident would be $64,245.  However, based on the non-resident percentage of six percent for McMillin, they reported $3,855 in Missouri income tax for McMillin and $426 for Paula.  They claimed payments and credits of $24,355 and requested that $5,000 be applied to their 1998 estimated tax, resulting in a refund of $15,074.  

20. Nevada does not have an income tax; thus, McMillin did not file a Nevada return.  

21. On August 12, 1998, the Director issued a notice of adjustment adjusting McMillin’s non-resident percentage to 100% and calculating McMillin’s tax as $64,245.  The Director agreed that Paula’s tax was $426.  The application of payments and credits of $24,427 

resulted in a deficiency of $40,244, plus interest and additions.  On November 17, 1998, the Director issued a notice of deficiency for $40,244 in tax and $2,012.20 in additions, plus interest.  The McMillins protested the notice of deficiency. 

22. On November 17, 2000, the Director issued a final decision upholding the notice of deficiency, plus additional accrued interest.    

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The McMillins have the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

I.  Missouri Residence


McMillin does not dispute that he was a Missouri resident through 1996.  He argues that he became a resident of Nevada for the 1997 tax year.  


Missouri imposes a tax on the Missouri taxable income of every Missouri resident.  Section 143.011.  Non-residents are taxed only on their income from Missouri sources.  Section 143.041.  Section 143.101.1 defines a Missouri “resident” as:  

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state. 


In Paulson v. Missouri Dep’t of Revenue, 961 S.W.2d 63 (Mo. App., W.D. 1998), the court affirmed this Commission’s decision that Paulson, a member of the armed forces, was domiciled in this state and was subject to taxation as a Missouri resident.  The court discussed the definition of “domicile” as follows:  

A domicile is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.  In re Estate of Potashnick, 841 S.W.2d 714, 720 (Mo.App.1992).  “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  In re Estate of Toler, 325 S.W.2d 755, 759 (Mo.1959).  In determining whether a person has the requisite intent to remain at a place either permanently or for an indefinite period of time, the court should consider the declarations of the person and the acts done before, at, and after the time the domicile is in dispute.  Klindt v. Klindt, 888 S.W.2d 424, 427 (Mo.App.1994).  For a person to change domicile, there must be presence in a new domicile and present intent to remain there indefinitely and make that location one’s permanent address.  Potashnick, 841 S.W.2d at 720.


Id. at 66.  In Fowler v. Clayton School Dist., 528 S.W.2d 955, 959 (Mo. App., St.L.D. 1975), the 

court stated:  

Intent is a subjective thing.  What a man says about it may as easily conceal it as reveal it. . . .  Thus the rule has evolved that 

where the behavior of the [person] is at odds with his professed intent, the former will control, for actions speak louder than words.  

(Quoting State ex inf. Reardon v. Mueller, 388 S.W.2d 53, 60 (Mo. App., St.L. 1965)).  


We recognize that the income tax liability of a husband and wife is separate and not joint and several.  Section 143.491.   Section 143.031 provides:


1.  A husband and wife who file a joint federal income tax return shall file a combined Missouri income tax return. . . .


2.  The Missouri combined taxable income on a combined return shall include all of the income and deductions of the husband and wife. . . .


3.  The tax of each spouse shall be determined . . . depending upon whether such spouse is a resident or nonresident. . . .

Therefore, it is possible that McMillin’s family could be Missouri residents while he is not.  


McMillin’s subjective intent to establish Nevada residency is supported by his conduct.  The McMillins purchased a condominium in Nevada in September 1996, and McMillin actively sought to sell his business in 1997.  After some frustrating efforts, he was able to sell the business at the end of 1997.  He spent approximately 75 percent of his time in Nevada in 1997.  The McMillins intended that Paula would move there permanently, but their plans changed due to their daughter’s situation.  Therefore, we conclude that McMillin was no longer domiciled in Missouri in 1997.
  


A person who is not domiciled in Missouri is a Missouri resident only if he maintains a permanent place of abode in this state and spends in the aggregate more than 183 days of the taxable year in this state.  McMillin did not spend more than 183 days in this state in 1997.  Therefore, he was not a Missouri resident for 1997.  


Section 143.041 provides:  

A tax is hereby imposed for every taxable year on the income of every nonresident individual which is derived from sources within this state.  The tax shall be that amount which bears the same ratio to the tax applicable to the individual if he would have been a resident as (A) his Missouri nonresident adjusted gross income as determined under section 143.181 (Missouri adjusted gross income derived from sources within this state) bears to (B) his Missouri adjusted gross income derived from all sources.  


Section 143.181 provides:  


1.  The Missouri nonresident adjusted gross income shall be that part of the nonresident individual’s federal adjusted gross income derived from sources within Missouri, as modified in the same manner as set forth in section 143.121 with respect to resident individuals.  It shall be the sum of:  


(1) The net amount of items of income, gain, loss, and deduction entering into his federal adjusted gross income which are derived from or connected with sources in this state including

*   *   *


(c) His pro rata share of S corporation income and deductions determined under subsection 3 of section 143.471; and


(2) The portion of the modifications described in section 143.121 which relate to income derived from sources in this state, including any modifications attributable to him as a partner.  


2.  Items of income, gain, loss, and deduction derived from or connected with sources within this state are those items attributable to:  


(1) The ownership or disposition of any interest in real or tangible personal property in this state; and 


(2) A business, trade, profession, or occupation carried on in this state.  


3.  Income from intangible personal property, including annuities, dividends, interest, and gains from the disposition of intangible personal property, shall constitute income derived from sources within this state only to the extent that such income is from property employed in a business, trade, profession, or occupation carried on in this state.  


4.  Deductions with respect to capital losses, net long-term capital gains, and net operation losses shall be based solely on income, gains, losses, and deductions derived from sources within this state in the same manner as the corresponding federal deductions under regulations to be prescribed by the director of revenue. 


McMillin’s S corporation income was from Missouri sources because it was from a Missouri business.  As reported on Schedule K of the federal return, McMillin’s share was $1,132,353.  (Finding 17.)  McMillin’s interest and dividend income were personal income and not from a business, trade, profession, or occupation carried on in this state.  Section 143.181.3.  $7,813.73 + $12,333.70 in capital gains was from the sale of lots.  We presume that these lots were in Missouri, as McMillin had been a Missouri resident and did not present evidence of purchasing any property outside Missouri, other than the Las Vegas condominium.  The $7,813.73 + $12,333.70 was from Missouri sources.  Section 143.181.2(1).  The remainder of the capital gains income was not from a Missouri source.  Section 143.181.3.  The rental income of $7,526 was attributable to McMillin’s ownership of real property in Missouri and is therefore subject to tax as Missouri-source income.  Section 143.181.2(1).  The $72 Missouri income tax refund from a prior year was also Missouri-source.  


Therefore, McMillin’s Missouri-source income is $65,000 + $7,813.73 + $12,333.70 + $1,132,353 + $7,526 + $72 = $1,225,098.43.  Adding $445 in Missouri additions and subtracting $1,947 in Missouri subtractions, section 143.121 (Finding 16), his non-resident Missouri adjusted gross income is $1,223,596.43.  His Missouri non-resident income percentage is $1,223,596.43/$1,278,172 = 96%.  


Under section 143.041, McMillin’s tax as a nonresident is equal to:  

Tax as if a Missouri resident  x  (Missouri adjusted gross income from Missouri sources/ Missouri adjusted gross income from all sources)

Therefore, his 1997 non-resident Missouri income tax is $64,245 x .96 = $61,675.20.  


Paula’s tax was $426.  After applying payments and credits of $24,427, the result is a deficiency of $37,674.20.  


Interest applies as a matter of law, section 143.731.1, and this Commission has no authority to alter the terms of a statute.

II.  Additions


Section 143.751.1 authorizes an addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  A 1998 amendment to section 143.751.1 requires the Director to notify the taxpayer of the factual basis for the finding of negligence at the time the Director issues a proposed assessment.  H.B. 1301, 1998 Mo. Laws 493.  The Director’s notice of adjustment, issued prior to the amendment, notified McMillin that the non-resident percentage was adjusted to 100%.  The notice of deficiency, to which section 143.611.3 refers as a “proposed assessment,” was issued after the amendment became effective.  The notice of deficiency did not state the factual basis for a finding of negligence.  The parties have not raised the question of whether McMillin received adequate notice of the factual basis for the finding of negligence.  Without deciding what might be sufficient notice as a general rule, we conclude that in this case the notice was in substantial compliance with the statute.  


Negligence is “the failure to make a reasonable attempt to comply with the state tax laws.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  We have agreed that McMillin became a non-resident.  However, his failure to pay tax on income from Missouri sources is not reasonable.  Therefore, McMillin is liable for a five-percent addition to tax.  Five percent of $37,674.20 is $1,883.71.  

Summary


We conclude that the McMillins are liable for $37,674.20 in 1997 Missouri income tax and $1,883.71 in additions to tax, plus accrued interest.  We note that we decide only the 1997 tax year at issue in this case, and express no opinion as to other tax years.  


SO ORDERED on May 16, 2002.



________________________________



SHARON M. BUSCH 



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�This case may be distinguished from Richey v. Director of Revenue, No. 01-1452 RI (Mo. Admin. Hearing Comm’n May 13, 2002).  Even though the facts in that case are similar in that the taxpayer’s family remained in Missouri and he maintained a home here, Richey did not purchase real property in another state until after the tax period in question.  Further, Richey had finished a job in Missouri and started another job in Alabama, and without evidence to the contrary, we presumed that he intended to return to Missouri eventually.  In that case, the evidence also showed that Richey returned to Missouri approximately once a month.  In this case, we rely not only on McMillin’s stated plan to move his family to Nevada, but his actions, which were consistent with that stated intent.   


	�A taxpayer may avoid the accrual of additional interest by making a payment of tax under protest.  Section 143.631.  
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