Before the

Administrative Hearing Commission

State of Missouri

DOUGLAS R. MCKINNON III and
)

AMY E. MCKINNON,
)



)



Petitioners,
)




)


vs.

)

No. 98-0269 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On January 30, 1998,  Douglas R. McKinnon and Amy E. McKinnon filed a petition appealing the Director of Revenue’s (Director) final decision assessing an income tax deficiency for the 1994 tax period.  


On October 7, 1998, the Director filed a motion to dismiss the petition. The Director argued that the McKinnons did not file their petition within 30 days of the Director’s final decision.  The McKinnons subsequently requested a telephone conference concerning the motion.  We unsuccessfully attempted to schedule a telephone conference with the parties.  


On March 9, 2000, the Director filed another motion to dismiss the petition.  We grant such a motion if, taking as true every factual allegation in the petition, we still could not grant any relief.  Berkowski v. St. Louis County Bd. of Election Comm’rs, 854 S.W.2d 819, 822      (Mo. App., E.D. 1993).  The McKinnons filed a response to the motion on April 10, 2000, 

asserting that they made an overpayment in taxes for 1994.  In their response, the McKinnons did not request a telephone conference, and they did not dispute the following facts.

Findings of Fact

1. On December 23, 1997, the Director issued a final decision assessing the McKinnons an income tax deficiency for the 1994 tax period.

2. On January 30, 1998, the McKinnons filed a petition appealing the Director’s final decision.

3. January 30, 1998, is more than 30 days past December 23, 1997. 

Conclusions of Law


This Commission has no jurisdiction determine claims filed outside the statutory time limit.  Community Federal Savings & Loan Association v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  Pursuant to section 621.050, RSMo 1994, an appeal from the Director’s decision must be filed within 30 days of the date the decision is mailed.  Section 621.050, RSMo 1994, provides in relevant part:

Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, decision, assessment or additional assessment made by the director of revenue.  Any person or entity who is a party to such a dispute shall be entitled to a hearing before the administrative hearing commission by the filing of a petition with the administrative hearing commission within thirty days after the decision of the director is placed in the United States mail or within thirty days after the decision is delivered, whichever is earlier.

(Emphasis added.)  


The Director sent his final decision to the McKinnons by certified mail on December 23, 1997.  The McKinnons filed their appeal with this Commission on January 30, 1998.  The 

undisputed facts show that the appeal was not filed within the 30-day period.  Therefore, we grant the Director’s motion and dismiss the complaint. 


SO ORDERED on May 2, 2000.



_______________________________



WILLARD C. REINE



Commissioner
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