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DECISION


Earl F. McKinney is subject to discipline because his license was disciplined in other states for conduct that would be cause for discipline Missouri; for giving false information on renewal applications and to other states’ boards; for signing documents that he was not licensed to sign; and for signing and sealing engineering plans without reviewing the plans first.  He is not subject to discipline for using fraud, deception, or misrepresentation in securing a Missouri license.
Procedure


On June 27, 2005, the Missouri Board for Architects, Professional Engineers, Professional Land Surveyors and Landscape Architects (”the Board”) filed a complaint.  
McKinney was served with a copy of the complaint and our notice of complaint/notice of hearing.
  On October 17, 2005, the Board filed a motion for summary determination.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) McKinney does not dispute and (b) entitle the Board to a favorable decision.  On October 25, 2005, the Board filed a motion to substitute certified copies of three of its exhibits in support of its motion for summary determination.  By order dated October 26, 2005, we granted the motion.  On October 27, 2005, and November 21, 2005, the Board filed motions to substitute other exhibits.  By orders dated November 2, 2005, and November 22, 2005, we granted the motions. 

We gave McKinney until November 7, 2005, to respond to the motion, but he did not.  Therefore, the following facts are undisputed.
Findings of Fact

1. McKinney is licensed as a professional engineer.  His license is and was at all relevant times current and active.
2. McKinney submitted an application dated December 11, 2002, to the Board to renew his Missouri license (“the renewal application”).  On the renewal application, McKinney disclosed that he had been subject to disciplinary action in Texas, California, Kentucky, and Vermont.
Count I – Kentucky Revocation
3. In 1988, 1989, 1990, 1991, 1994, 1995, 1996, 1997, and 1998,  McKinney made untruthful assertions in his annual renewals for the National Council of Examiners for Engineers and Surveyors (“NCEES”).
4. On July 16, 2002,
 based on the conduct below, the Kentucky State Board of Licensure for Professional Engineers and Land Surveyors (“the Kentucky Board”) issued a Final Order (“the Kentucky Order”) adopting a hearing officer’s Findings of Fact and Conclusions of Law and revoking McKinney’s professional engineer license in Kentucky.
5. Between 1993 and 1996, McKinney customarily signed and sealed engineering plans without reviewing the plans first.
6. In 1994, McKinney signed and applied his Kentucky engineering seal to a survey plat of three lots in Kentucky.  McKinney signed and sealed a boundary survey when he was not a licensed land surveyor.
7. On September 20, 1995, and January 8, 1996, McKinney made representations to the California Board of Registration for Professional Engineers and Land Surveyors (“the California Board”) that he was registered as an electrical engineer in more states than the number of states in which he was actually registered.
8. On January 17, 1997, at a hearing before the Nevada Board of Professional Engineers and Land Surveyors (“the Nevada Board”), McKinney testified that he was registered as an electrical engineer in 13 states when he was not.  He also testified that he had more engineers on his staff than he had.
9. By Opinion and Order entered on September 17, 2003, the Franklin Circuit Court in Kentucky affirmed the Kentucky Order.
10. On April 22, 2005, the Kentucky Court of Appeals affirmed the Kentucky Board’s decision to revoke McKinney’s license.  On June 24, 2005, the Kentucky Court of Appeals denied McKinney’s motion for reconsideration.

Count II – California Discipline
11. On July 25, 2002,
 the California Board for Professional Engineers and Land Surveyors (“the California Board”) issued a Stipulated Settlement and Disciplinary Order (“the California Order”).
12. The California Board disciplined McKinney’s mechanical engineer license based on the following:

Respondent admits that during 1994 and 1995, he signed and stamped electrical engineering plans as a Mechanical Engineer in California, and that he was not legally authorized to sign and stamp electrical engineering documents in California since he is not licensed in California as an Electrical Engineer.
13. On his renewal application in Missouri, McKinney stated:

Allegations arose concerning engineering projects signed by 
Mr. McKinney from 1993 to 1996, a time when Mr. McKinney’s California license had lapsed for non-payment of renewal fee.  Situation not known to Mr. McKinney until January of 1996, when the renewal was made.  California matter also concerned Mr. McKinney’s signing of electrical drawing for small projects signed and sealed by Mr. McKinney in California.  Mr. McKinney believes, at the time those drawings were signed, that the electrical drawings were incidental to the overall project and therefore did not require a separate Electrical Engineer’s stamp.

14. During 1994 and 1995, McKinney was licensed as a Mechanical Engineer in California, but not as an Electrical Engineer.  During this period, he signed and stamped electrical engineering plans when he was not licensed to do so.

Count III – Vermont Discipline
15. On May 3, 2001, the Vermont Board of Professional Engineers (“the Vermont Board”) issued a Stipulation and Consent Order (“the Vermont Order”) disciplining McKinney’s professional engineer license for acting unprofessionally and for “[f]ailing to comply with provisions of federal or state statutes or rules governing the practice of the profession.”

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that McKinney has committed an act for which the law allows discipline.

I.  Notice of Conduct Charged


A strict reading of the Board’s complaint reveals that the Board does not allege that McKinney did anything.  Every allegation is phrased in terms of what the other states’ boards found or why the other states’ boards disciplined McKinney.  Under similar circumstances in another case, we denied the Board of Nursing’s motion for summary determination.
  The Board based its motion on an unanswered request for admissions.  The request did not ask the licensee to admit that she committed any acts.  We stated:

The request for admissions asked Thomas to admit that “the Center’s investigation revealed the following errors” and then asked her to admit the specifics of her conduct in withdrawing medication for thirteen patients.  We interpret Thomas’ failure to respond as admissions concerning the results of an investigation, not as evidence that Thomas committed the conduct.  Request #6 asked Thomas to admit that a Center employee noticed that Thomas removed medication for a patient.  This is followed by an affirmative statement – not a request to admit – that the patient did not have an order for the medication.  Again, the request does not ask Thomas to admit she committed this conduct.


But we distinguish this case because our determination is whether the complaint put McKinney on notice of the conduct for which the Board wishes to discipline McKinney.  Thus, although the complaint does not allege that McKinney actually committed the conduct, other evidence established those facts, and the complaint was sufficient to put McKinney on notice of the conduct at issue.  The Missouri Court of Appeals has described the required degree of specificity for the Board’s factual allegations:

The specificity of charges could be at essentially three levels.  The most general is simply a statement that the accused has violated one or more of the statutory grounds for discipline without further elaboration, i.e., he has been grossly negligent.  Such an allegation is insufficient to allow preparation of a viable defense.  The second level involves a greater specificity in setting forth the course of conduct deemed to establish the statutory ground for discipline.  The third level involves a degree of specificity setting forth each specific individual act or omission comprising the course of conduct.  Due process requires no more than compliance with the second level.

We find that listing the specific conduct, even if set forth in the context of what another licensing board found, was sufficient to put McKinney on notice that the conduct was alleged to be cause for discipline in Missouri.
II.  Conduct in Vermont


We have made no findings of fact concerning McKinney’s acts in Vermont because the Vermont Order does not provide any information about what McKinney did that was cause for discipline.  A finding in the Vermont Order that McKinney acted unprofessionally and in violation of Vermont law is a conclusion of law – not a fact establishing McKinney’s conduct.  The General Assembly and the courts instruct that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists . . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission.

We cannot use the Vermont Board’s conclusion of law to make our conclusion of law.
III.  Cause for Discipline


The Board argues that there is cause for discipline under § 327.441, which states:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license or certificate of authority required by this chapter or any person who has failed to renew or has surrendered such person’s license or certificate of authority, for any one or any combination of the following causes:
*   *   *


(3) Use of fraud, deception, misrepresentation or bribery in securing any license or certificate of authority issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter;
*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;
*   *   *


(8) Disciplinary action against the holder of a license or a certificate of authority, or other right to practice any profession regulated by this chapter granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state;
*   *   *


(13) Violation of any professional trust or confidence[.]


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.


Incompetence is a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct is the intentional commission of a wrongful act.
  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


The Board’s Regulation 4 CSR 30-2.010 states:

(2) In practicing . . . professional engineering . . . a registrant shall act with reasonable care and competence, and shall apply the technical knowledge and skill which are ordinarily applied by . . . professional engineers . . . of good standing, practicing in Missouri.  In the performance of professional services, registrants shall be cognizant that their primary responsibility is to the public welfare, and this shall not be compromised by any self-interest of the client or the registrant.
(3) Registrants shall undertake to perform architectural, professional engineering and land surveying services only when they, together with those whom the registrant may employ, or engage as a consultant, are qualified by education, training and experience in the specific technical areas involved.
(4) Registrants, in the conduct of their practice, shall not knowingly violate any state or federal criminal law.  Registrants shall comply with state laws and regulations governing their practice.  In the performance of . . . professional engineering . . . within a municipality or political subdivision that is governed by laws, codes and ordinances relating to the protection of life, health, property and welfare of the public, a registrant shall not knowingly violate these laws, codes and ordinances.
(5) Registrants at all times shall recognize that their primary obligation is to protect the safety, health, property or welfare of the public.  If the professional judgment is overruled under circumstances where the safety, health, property or welfare of the public are endangered, they shall notify their employer or client and other authority as may be appropriate.
*   *   *

(7) Registrants shall truthfully and accurately represent to others the extent of their education, training, experience and professional qualifications.  Registrants shall not misrepresent or exaggerate the scope of their responsibility in connection with prior employment or assignments.

a.  Subdivision (3) – Securing a License

The Board failed to show that McKinney used fraud, deception or misrepresentation in securing a license “issued pursuant to this chapter[.]”
  To the contrary, the evidence shows that McKinney reported the other states’ discipline in his renewal application.
  We have found that McKinney made false representations to other states’ boards and to the NCEES, but these representations were not made in order to secure a Missouri license.  The Board provided 
evidence that McKinney may have been disciplined in other states that he did not list in his renewal application, but made no such allegation in its complaint.

We find that McKinney is not subject to discipline under § 327.441.2(3).
b.  Subdivision (5) – Incompetency, Misconduct, Gross Negligence

McKinney made untruthful assertions to the NCEES during several years’ renewal processes.  He made false representations to the California Board and to the Kentucky Board.  We infer from his actions and the surrounding circumstances that he was attempting to induce the NCEES and the boards to part with something valuable – presumably relating to the status of his license.
  McKinney signed a boundary survey when he was not a licensed land surveyor and customarily signed and sealed engineering plans without reviewing the plans first.  McKinney signed electrical engineering plans when he was not licensed to do so over a period of two years.

We find that this conduct constitutes incompetency, fraud, misconduct, misrepresentation and dishonesty in the performance of the duties of an engineer.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.

We find cause for discipline under § 327.441.2(5).
c.  Subdivision (6) – Violation of Law


The Board argues that the finding in the Vermont order that McKinney violated the law evidences cause for discipline under subdivision (6).  We have not made a finding of fact as to the basis of the Vermont Order because it sets forth no conduct.  In addition, a finding that McKinney violated another state’s law is not a finding that McKinney violated a “provision of this chapter or of any lawful rule or regulation adopted pursuant to this chapter.”


McKinney’s conduct, however, violates the Board’s regulations.  McKinney’s representation to the Kentucky Board about the number of states in which he was registered as an electrical engineer violates 4 CSR 30-2.010(7).  McKinney signed a boundary survey when he was not a licensed land surveyor and, over a period of two years, McKinney signed electrical engineering plans when he was not licensed to do so.  This conduct violates 4 CSR 30-2.010(3).  Considering all of his conduct, we find that McKinney failed to act with reasonable care and competence in violation of 4 CSR 30-2.010(2).

McKinney is subject to discipline under § 337.441.2(6) for violating the Board’s regulations.

d.  Subdivision (8) – Disciplinary Action in Another State


The Board sets forth the legal characterizations that the other boards reached in finding cause for discipline.  But we determined that, in a similar Board of Nursing statute, the “grounds for which revocation or suspension is authorized in this state”
 refers to the licensee’s conduct.
  We stated:  “Focusing on the licensee’s conduct protects the public better than comparing the various differing legal characterizations of such conduct.”
  Therefore, we consider what McKinney did rather than the other boards’ determinations that the conduct constituted misconduct or violation of a duty.

McKinney made untruthful assertions to the NCEES during several years’ renewal processes.  He made false representations to the California Board and to the Kentucky Board.  This conduct would be cause for discipline under § 337.441.2(5) as misconduct, fraud, dishonesty, and misrepresentation.  McKinney’s representation to the Kentucky Board about the number of states in which he was registered as an electrical engineer would be cause for 
discipline under § 337.441.2(6) for violating 4 CSR 30-2.010(7) and under § 337.441.2(13) for violation of professional trust.

McKinney:  (1) signed a boundary survey when he was not a licensed land surveyor; (2) over a period of two years, signed electrical engineering plans when he was not licensed to do so; and (3) over a period of three years, customarily signed and sealed engineering plans without reviewing the plans first.  This conduct would be cause for discipline under § 337.441.2(5) as misconduct and incompetency and under § 337.441.2(13) for violation of professional trust.


McKinney’s conduct in signing the boundary survey and signing the electrical plans when he was not licensed to do so would also be cause for discipline under § 337.441.2(6) for violating 4 CSR 30-2.010(3).

We find cause for discipline under § 337.441.2(8) because his license was disciplined in other states for conduct that would be cause for discipline in Missouri.

e.  Subdivision (13) – Professional Trust


We find that McKinney’s conduct violated his clients’ and colleagues’ professional trust when he (1) signed a boundary survey when he was not a licensed land surveyor; (2) customarily signed and sealed engineering plans without reviewing the plans first; (3) signed electrical engineering plans when he was not licensed to do so over a period of two years; and (4) gave false information on renewal applications and to other states’ boards.  We find cause for discipline under § 337.441.2(13).
Summary


We find cause for discipline under § 327.441.2(5), (6), (8), and (13).

SO ORDERED on December 21, 2005.



________________________________



KAREN A. WINN



Commissioner
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