Before the

Administrative Hearing Commission

State of Missouri

MISSOURI HIGHWAYS AND 
)

TRANSPORTATION COMMISSION,
)



)



Petitioner,
)




)


vs.

)

No.  04-0834 MC




)

E. ROBERT McKINNEY, JR.,
)




)



Respondent.
)

DECISION


We grant partial summary determination in favor of the Missouri Highways and Transportation Commission (“the MHTC”) and partial summary determination in favor of E. Robert McKinney, Jr. 

Procedure


The MHTC filed a complaint on June 24, 2004, seeking our decision that the MHTC may pursue an action for monetary penalties and injunctive relief against McKinney in circuit court.  On October 14, 2004, the MHTC filed a motion for summary determination of its complaint.  McKinney filed a response on October 26, 2004.  On October 29, 2004, we issued an order partially denying the MHTC’s order and entering partial summary judgment in McKinney’s favor.  McKinney filed a supplemental response on November 10, 2004.  He does not dispute the following material facts as established by the MHTC’s affidavit.

Finding of Fact


On March 26, 2003, while employed as a driver of commercial motor vehicles, McKinney did not appear for a random drug test.  

Conclusions of Law


We have jurisdiction to hear the complaint.  Sections 621.040 and 226.008.4, RSMo Supp. 2003.

The complaint cites federal Regulation 49 CFR § 382.211, which provides:  

No driver shall refuse to submit to a post-accident alcohol or controlled substances test required under Sec. 382.303, a random alcohol or controlled substances test required under Sec. 382.305, a reasonable suspicion alcohol or controlled substances test required under Sec. 382.307, or a follow-up alcohol or controlled substances test required under Sec. 382.311.  No employer shall permit a driver who refuses to submit to such tests to perform or continue to perform safety-sensitive functions.

(Emphasis added.)  The MHTC alleges that McKinney refused a drug screen on March 26, 2003, drove after such refusal, and “may be impaired.”  

Pursuant to § 536.073.3, our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  

A.  Driving After Refusal and While Impaired


In our order dated October 26, 2004, we entered summary determination in McKinney’s favor on two of the MHTC’s charges.  Those charges are that McKinney drove after refusing a drug test and that he is driving while impaired.  We reiterate those determinations and enter our decision in McKinney’s favor on those charges.  

B.  Refusing a Drug Test


The MHTC has presented evidence that McKinney refused the drug test.  McKinney’s supplemental response states that there was no probable cause for a drug test and that he did not appear for the drug test because it was part of a scheduled physical that he did not take because he was looking for another job.  McKinney also states that he took a drug test before starting his new job.  We do not doubt McKinney’s allegations, but the MHTC’s evidence describes the drug test as random and federal Regulation 49 CFR § 382.211 required him to appear for such a drug test.  He does not deny that he failed to take the test.  Therefore, we conclude that McKinney violated federal Regulation 49 CFR § 382.211.  We enter our decision in the MHTC’s favor on that charge.  

IV.  Summary


We decide the complaint in McKinney’s favor as to driving after having refused a drug test and current impairment.  We decide the complaint in the MHTC’s favor as to refusing a drug test.  We find no basis for injunctive relief.  We cancel the hearing.


SO ORDERED on November 19, 2004.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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