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)
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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on May 7, 2001, seeking this Commission’s determination that the peace officer certificate of John K. McKenzie is subject to discipline for gross misconduct indicating an inability to function as a peace officer because he shoplifted.


This Commission convened a hearing on October 17, 2001.  Assistant Attorney General  Da-Niel Cunningham represented the Director.  James P. Towey, Jr., with McCarthy, Leonard, Kaemmerer, Owen, Lamkin & McGovern, P.C., represented McKenzie.  The matter became ready for our decision when the last written brief was filed on February 7, 2002.

Findings of Fact

1. McKenzie holds peace officer Certificate No. ###-##-####.  That certificate is, and was at all relevant times, current.  McKenzie was employed as a police officer with the City of St. Louis at the time of the incident in question.   

2. On the evening of June 4, 2000, McKenzie went into the Wal Mart store in Kirkwood, Missouri, and removed a Hewlett Packard CD writer from the shelf in the electronics department.  McKenzie went to the pets department, removed an aquarium from its box, and placed the CD writer inside the aquarium box.  McKenzie then took some boxing tape from a counter and taped the top of the box.  McKenzie proceeded through the checkout, paying $19.47 for an aquarium tank, while the price of the CD writer was $199.97.  

3. A Wal Mart security guard, who had followed McKenzie in the store and had thus witnessed the entire shoplifting incident, apprehended McKenzie outside the store.  McKenzie stated that there must be some mistake.  After the security guard looked inside the box, McKenzie repeatedly offered to pay for the CD writer, but the security guard informed him that this was impossible because he had already passed the point of sale.  McKenzie identified himself as a police officer and asked if he could “cut a deal.”  The security guard explained that “cutting a deal” was not a possibility.  Though off-duty, McKenzie was carrying a loaded gun and his police badge.  This made the security guard nervous because he had no idea what McKenzie might do.  

4. As a result of the incident, the City of St. Louis terminated McKenzie’s employment in August 2000.  

5. On January 18, 2001, the Kirkwood Municipal Division of the Circuit Court of St. Louis County issued a judgment finding McKenzie guilty of stealing under $750, in violation of a Kirkwood municipal ordinance.  The court suspended the imposition of sentence for 12 months.  

6. After the court judgment, McKenzie sought treatment from a psychologist, who found that he suffered from post-traumatic stress disorder.  The events precipitating the disorder occurred while on duty, such as a gunshot to McKenzie’s head in 1986, a motor vehicle accident 

in 1991, witnessing the death of a young girl in 1998 or 1999, and a scuffle with a perpetrator in April 2000.  During the scuffle with the perpetrator, McKenzie dropped his gun and feared for his life, and his knee was seriously injured.  On June 4, 2000, when the shoplifting incident occurred, McKenzie was still on medical leave from the St. Louis police force.  

7. A person with post-traumatic stress disorder may act impulsively, but is able to distinguish right from wrong and to control the impulses. 

8. McKenzie served on the St. Louis police force for over 24 years.  He received many awards and went through many training courses.  As of the date of the hearing, he was employed with the Wellston police department.   

Conclusions of Law


We have jurisdiction to decide whether McKenzie’s peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that McKenzie’s certificate is subject to discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989). 


The Director alleges that McKenzie’s certificate is subject to discipline under section 590.135.2(6), which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *   


(6) Gross misconduct indicating inability to function as a peace officer[.] 


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.” Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 

(Mo. App., E.D. 1988).  The term “gross” indicates that an especially egregious mental state or harm is required.  Id. at 533.  “Indicate” means: 

a : to point out or point to  b : to be a sign, symptom, or index of <the high fever ~ a serious condition> 

Merriam-Webster’s Collegiate Dictionary 592 (10th ed. 1993).  Inability is lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


By shoplifting, McKenzie performed an intentional, wrongful act, with an especially egregious mental state or harm, which is gross misconduct.  His violation of the law is an indication of an inability to function as a peace officer, as he demonstrated a lack of respect for the law.  


McKenzie raises the defense of post-traumatic stress disorder.  However, his psychologist testified that a person with post-traumatic stress disorder should be able to distinguish between right and wrong and be able to control impulsive behavior.  Further, even though his psychologist indicated that McKenzie’s treatment has been successful, a police officer’s duties expose him to a risk of further incidents that could precipitate post-traumatic stress.  In addition, even though McKenzie has expressed remorse over what has occurred, he seems to have indicated greater concern over the consequences to his career than over the wrongfulness of his 

conduct.  When caught, he attempted to “cut a deal,” even invoking his position as a police officer to do so.  He did not seek treatment with his psychologist until after he had been terminated from one job and the municipal court had pronounced its judgment.  Even in his hearing testimony, McKenzie minimized his conduct.  He stated:  “There was a box sitting there already opened with a tank out,” thus it occurred to him that he could just slip the CD writer in the box.  (Tr. at 110.)  However, the security guard, who witnessed the entire incident, stated consistently and unequivocally that McKenzie opened the aquarium box and removed the aquarium from it.  (Pet’r Ex. 3; Tr. at 31.)  


McKenzie also cites his years of meritorious service as a police officer.  This Commission must determine whether there is cause to discipline his certificate under section 590.135.2(6).  Having found that there is cause to discipline his certificate under that provision for gross misconduct indicating an inability to function as a peace officer, we must certify the record in this case to the Director.  Section 620.110.  The Director must then conduct a hearing as to what disciplinary action would be appropriate.  McKenzie’s arguments as to his meritorious service may be raised at that hearing, as they pertain to the degree of discipline to be imposed.  

Summary


We conclude that there is cause to discipline McKenzie’s peace officer certification under section 590.135.2(6) for gross misconduct indicating an inability to function as a peace officer.  


SO ORDERED on March 12, 2002.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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