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)
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)




)
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)

DECISION


We deny Leigh Ann McKee’s application for a student license because she pled guilty to theft of a United States postal money order.
Procedure


On September 28, 2009, McKee filed a complaint appealing the decision of the Board of Therapeutic Massage (“the Board”) denying her application for licensure.  On December 8, 2009, the Board filed an answer.  On November 12, 2009, we held a hearing on the complaint.  Assistant Attorney General Henry Valle represented the Board.  McKee represented herself.  The matter became ready for our decision on December 30, 2009, when McKee filed correspondence indicating that she would not file a brief.  On January 28, 2010, McKee filed correspondence that we will consider her brief. 
Findings of Fact

1. In July 2004, McKee became the Postmaster of the Peace Valley, Missouri, Post Office.
2. In 2005, McKee became a new mother.  In late 2005, McKee began experiencing financial problems.  She started taking money and money orders from the post office drawer to pay her personal bills.  She wrote down how much she took and, on her payday, returned what she had taken.
3. After a few months, she stopped repaying the money she took.
4. McKee stole approximately $11,000 from the post office over a one-year period.  She concealed her theft by making a false stamp stock return and falsifying register forms, other documents and information entries.
5. McKee transferred to another post office in 2006.  She did not steal from this post office.  When she was transferred back to the Peace Valley Post Office, a few months later, she was audited.  She admitted her conduct and resigned.
6. After being caught, McKee obtained a personal bank loan to pay the amount of stolen money from the post office.
7. On September 26, 2006,
 McKee pled guilty, in the United States District Court, Western District, to one count of theft of a United States postal money order.
8. On April 19, 2007, the court sentenced McKee to three years’ probation and was required to pay restitution.  McKee’s probation continues until April 2010. 
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
 We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

I. Cause for Denial


The Board argues that there is cause for denial under § 324.262:
1.  The board may refuse to issue, renew or reinstate any license required by sections 324.240 to 324.275 for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license issued pursuant to sections 324.240 to 324.275 or any person who has failed to renew or surrendered his or her license for any one or any combination of the following causes:

(1) The person has been formally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of the profession regulated pursuant to sections 324.240 to 324.275, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
The offense of theft of a postal money order is set forth in 18 U.S.C. § 500:

Whoever embezzles, steals, or knowingly converts to his own use or to the use of another, or without authority converts or disposes of any blank money order form provided by or under the authority of the Post Office Department or Postal Service; or
*   *   *

Shall be fined under this title or imprisoned not more than five years, or both.

The Board argues that there is cause for denial under § 324.262.2(1) because the offense is an offense an essential element of which is fraud and dishonesty and an offense involving moral turpitude.
A.  Reasonably Related


The Board’s answer argues that the criminal offense is reasonably related to the qualifications, functions or duties of a massage therapist.  In the Board’s brief, however, it argues only that the criminal offense is one an essential element of which is fraud or dishonesty, and that the criminal offense involves moral turpitude.  We consider abandoned the allegation that there is cause for denial because the criminal offense is reasonably related.
B.  Essential Element

An essential element is one that must be proven for a conviction in every case.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  


A person can commit the criminal offense of theft of a postal money order by stealing the money order.  This need not involve fraud.  Dishonesty is an essential element of the offense.  There is cause for denial under § 324.262.2(1).
C.  Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 213 S.W.3d 720 (Mo. App., W.D. 2007), a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.


Our review of other cases convinces us that theft of a postal money order (stealing) is a Category 1 crime.
  It is a criminal offense involving moral turpitude.  There is cause for denial under § 324.262.2(1).

II.  Discretion

“May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  The primary purpose of professional licensing is to protect the public.
  But “the license granted places the seal of the state’s approval upon the licen[see.]”


McKee takes responsibility for her actions and is remorseful.  The director of her school, the Professional Massage Training Center, testified on her behalf.  McKee admitted her criminal past to the school and to the Board on her application.  But the acts underlying her guilty plea
 and the relatively recent nature of the crime weigh against granting her application.  McKee stole from the post office more than once – for a period of a year – for a total of approximately $11,000.  She is still on probation for this offense.

There has been insufficient time to warrant placing the State’s seal of approval on McKee by granting her license application.

Summary

We deny McKee’s application for a student license.

SO ORDERED on February 23, 2010.



________________________________



JOHN J. KOPP



Commissioner

�The docket entry shows that the plea agreement was modified on September 27, 2006, to correct the filing date.  Resp. Ex. 4.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2009.


�Section 621.120, RSMo 2000.  


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


�State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).


�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


�213 S.W.3d 720 (Mo. App., W.D. 2007).


�Id. at 725 (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).


	�Id.


�See In re Carpenter, 891 A.2d 223 (D.C. 2006) (moral turpitude is inherent in crimes which have an intent to defraud or steal).  See also U.S. v. Morrow, 2005 WL 3163801 (D.D.C. June 2, 2005 and Johnson v. Commonwealth, 581 S.E.2d 880 (41 Va. App., 2003) (misdemeanor crimes of moral turpitude are limited to those crimes involving lying, cheating, and stealing).


�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  


�Finch, 514 S.W.2d at 614.


�Lane v. State Comm. of Psychologists, 954 S.W.2d 23, 25 (Mo. App., E.D. 1997).  


�State ex rel. Lentine v. Sate Bd. of Health, 65 S.W.2d 943, 950 (Mo. 1933).


�While the Board does not allege that the underlying conduct is cause for denial, we consider it in determining whether to exercise our discretion to grant or deny the license.
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