Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 05-0202 BN



)

TRACIE L. McGEE,

)




)



Respondent.
)

DECISION


Tracie L. McGee is subject to discipline for abandoning her patients without making arrangements for substitute care for them.
Procedure


On February 10, 2005, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline McGee.  On February 19, 2005, McGee was served with a copy of our notice of complaint/notice of hearing.  McGee filed no answer or other pleading in this case.  On July 20, 2005, we held a hearing on the complaint.  Assistant Attorney General Kristi R. Flint represented the Board.  Neither McGee nor anyone representing her appeared.  The matter became ready for our decision on July 27, 2005, the date the transcript was filed.


At the hearing, the Board offered and we admitted into evidence Petitioner’s First Request for Admissions to Respondent.
  The request was served on McGee on June 15, 2005.  McGee 
did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting  pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.

The following facts are undisputed.

Findings of Fact

1. McGee is, and was at all relevant times, licensed by the Board as a licensed practical nurse.
2. On or about February 21, 2003, McGee was an employee of Bellefontaine Gardens in Bellefontaine, Missouri.
3. On or about February 21, 2003, McGee reported for duty at Bellefontaine Gardens.  She was assigned to work the evening shift and accepted patient assignments.  At approximately 3:00 a.m.,
 McGee informed K.W., another nurse, that she was leaving for a break and would return in 15 minutes.
4. McGee left Bellefontaine Gardens and did not return.  She abandoned her patients without providing for substitute care, and in doing so, she endangered the lives of her patients.

Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving that McGee has committed an act for which the law allows discipline.
  The Board argues that there is cause to discipline McGee under § 335.066, which states:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority,  permit or license for any one or any combination of the following causes:

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence[.]

Misconduct and Gross Negligence


The Board argues that McGee’s conduct constitutes misconduct and gross negligence.  Misconduct is defined as the willful doing of a wrongful act.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


McGee admits that abandoning her patients without providing for someone else to care for them constitutes misconduct and gross negligence.  But the mental states for misconduct and gross negligence are mutually exclusive.  McGee does not admit that her conduct was intentional.  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”


We have the following facts before us:  McGee told another nurse that she would return from a break in 15 minutes; McGee left the facility and her patients; and, without explanation or justification, did not return.  We infer intent from these facts.  In addition, McGee admits that she “abandoned” her job and her patients.  “Abandon” is defined as:

1 a : to give up to the control or influence of another person or agent b : to give up with the intent of never again claiming a right or interest in . . . 3 : to withdraw protection, support or help from[.]

*   *   *

syn ABANDON, DESERT, FORSAKE mean to leave without intending to return.  ABANDON suggests that the thing or person left may be helpless without protection[.]

The definitions above appear to have an “intent” component.  We determine that McGee’s conduct in leaving her patients without substitute care and failing to return was intentional.  We find cause for discipline under § 335.066.2(5) for misconduct, but not for gross negligence.
Violation of Professional Trust or Confidence


The Board argues that McGee’s conduct constitutes a violation of professional trust or confidence.  Professional trust is the reliance on the special knowledge and skills that 
professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  McGee’s patients, employer and fellow employees depended on her not to abandon the patients she was assigned to care for.  She admits that her conduct endangered her patients.  We find cause for discipline under § 335.066.2(12).
Summary


McGee is subject to discipline under § 335.066.2(5) and (12).

SO ORDERED on August 17, 2005.
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JOHN J. KOPP


Commissioner
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