Before the

Administrative Hearing Commission

State of Missouri

ANTHONY McDOWELL,
)


)


Petitioner,
)


)


vs.
)
No. 99-0732 RV


)

DIRECTOR OF REVENUE,
)


)


Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On March 8, 1999, Anthony McDowell filed a petition appealing the Director of Revenue’s denial of his sales tax refund claim.  McDowell claims a refund of tax he paid on a car to replace one he lost by casualty.  This Commission convened a hearing on the complaint on September 2, 1999.  McDowell presented his case.  Senior Counsel Harry D. Williams represented the Director.  The last written argument was due on December 27, 1999.  

Finding of Fact

1. On November 9, 1996, McDowell bought a 1997 Camaro.  He paid all sales tax due on December 9, 1996.  On January 20, 1997, McDowell was stopped at a red light when he was rear-ended by a 70,000-pound tractor-trailer.  The impact left him unable to work for 13 months.

2. The impact also totaled the Camaro.  On April 24, 1997, Allied Property & Casualty, an insurance company, disbursed $20,757.10 in insurance proceeds for the total loss of the Camaro.  

Of that amount, $250 was deductible.  The remaining $20,507.10 went to the lienholder on the Camaro.  McDowell could not buy another car within 90 days of April 24, 1997.  

3. On January 2, 1999, McDowell purchased a 1999 Chevrolet, Vehicle Identification No. 2G1FP22G9X2115628 for $26,955.  McDowell paid $1,138.85 in state tax and $741.26 in local tax on that purchase.  By refund claim dated February 24, 1999, McDowell sought a refund of the sales tax he paid on the Chevrolet.  By decision dated February 24, 1999, the Director denied the refund claim.  

Conclusions of Law


We have jurisdiction to hear the petition.  Section 621.050.1, RSMo 1994.

The buyer of a vehicle must pay tax on the purchase to the Director.  Section 144.070.1, RSMo Supp. 1999.  The tax is calculated on the purchase price.  Section 144.020, RSMo Supp. 1999, and section 144.440, RSMo 1994.  The law reduces that purchase price, and thus the tax, when the vehicle purchased replaces another vehicle destroyed by a casualty loss.  

However, the law requires the date that the insurance proceeds were paid, and the date that McDowell purchased the replacement vehicle, to be within a certain number of days.  As of 

April 24, 1997 – the date that the insurance proceeds were paid – section 144.027.1, RSMo 1994, provided:  


When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to theft or a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds . . . , as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased within ninety days of the date of payment by the insurance company as a replacement motor vehicle[.]

(Emphasis added.)  The 90th day after the insurance proceeds were paid was July 23, 1997.  McDowell bought the Chevrolet on January 2, 1999, which was too late to qualify under that statute.  By the date that McDowell bought the Chevrolet, the legislature amended the statute to provide:

When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to theft or a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement[.]

Section 144.027.1, RSMo Supp. 1998 (emphasis added).  The 180th day before McDowell bought the Chevrolet was July 6, 1998.  The insurance proceeds were paid before that date, so McDowell was too late under that statute, also.  Thus, whether calculated from the date the insurance proceeds were paid or the date the replacement was bought, McDowell does not meet the statutes’ requirements.  


McDowell asserts that he was unable to meet the deadline, not only financially, but also physically.  The Director does not dispute McDowell’s assertions and, as our findings show, we believe McDowell.  However, the law does not provide an exception for those circumstances, nor does it allow us to create such an exception.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  


Therefore, we deny McDowell’s sales tax refund claim.  


SO ORDERED on January 20, 2000.

_________________________________

SHARON M. BUSCH

Commissioner
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