Before the

Administrative Hearing Commission

State of Missouri

MELISSA K. McCRAY,
)



)



Petitioners,
)




)


vs.

)

No. 10-1073 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION


Melissa K. McCray is subject to a $290 late fee assessed by the Missouri Ethics Commission (“MEC”) for her failure to timely file a financial interest statement.
Procedure


McCray filed a complaint on June 14, 2010, seeking this Commission’s determination that she is not subject to the late fees assessed by MEC.  MEC filed its answer on July 15, 2010.


This Commission convened a hearing on the complaint on November 10, 2010.  Assistant Attorney General Shannon T. Kempf represented MEC.  McCray did not appear and was not represented by counsel.


This matter became ready for our decision on December 2, 2010, the date the transcript was filed.

Findings of Fact

1. McCray was a member of the board for Genesis School, Inc. (“Genesis”) from January 1, 2009, through December 31, 2009.  Genesis is a charter school under § 160.400
 and was so in 2009.
2. MEC requested Genesis to complete a required filers list.  This list is completed by supplying the names of individuals affiliated with the school who are required to file a financial interest statement.

3. On November 10, 2008, MEC received a required filers list from Genesis for 2009.  This list included McCray.  The due date for filing a 2009 financial interest statement was May 3, 2010.
4. On May 12, 2010, MEC mailed a notice to McCray that she failed to file a financial interest statement and is subject to late fees.
5. McCray filed her financial interest statement on June 1, 2010.  This is 29 days past the due date.

6. On June 3, 2010, MEC notified McCray that she was assessed a late fee of $290 under § 105.963.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  We must do whatever the law requires MEC to do.
  MEC has the burden of proof.


MEC argues that McCray was required to file a financial interest statement under 
§ 105.483, which states:

Each of the following persons shall be required to file a financial interest statement:

*   *   *

(10) The members, the chief executive officer and the chief purchasing officer of each board or commission which enters into or approves contracts for the expenditure of state funds[.]

Charter school boards have authority to enter into and approve contracts to expend state funds under § 160.415.
  We agree McCray was required to file a financial interest statement under 
§ 105.483(10).

Filing Deadline


Section 105.487 sets the filing deadline:

The financial interest statements shall be filed at the following times, but no person is required to file more than one financial interest statement in any calendar year:

*   *   *

(3) Every other person required by sections 105.483 to 105.492 to file a financial interest statement shall file the statement annually not later than the first day of May and the statement shall cover the calendar year ending the immediately preceding December thirty-first[.]
(4) The deadline for filing any statement required by sections 105.483 to 105.492 shall be 5:00 p.m. of the last day designated for filing the statement. When the last day of filing falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday.  Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement.
The financial interest statement was due on May 3, 2010.  MEC received McCray’s financial interest statement on June 1, 2010.  The filing did not fall within the postmark exception in 
§ 105.487(4).  Therefore, the statement was filed 29 days late.

Fee Amount


Section 105.963 sets forth the amount of the fee:

3.  The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492 failing to file such a financial interest statement with the [Ethics] commission a late filing fee of ten dollars for each day after such statement is due to the [Ethics] commission.

(Emphasis added.)  This Commission is not authorized to change the terms of the statute.
  We must uphold the fee assessment when the statutes apply.  Consequently, McCray is liable for the $290 late fee assessed by MEC.
Summary


McCray is subject to the $290 late fee as assessed by MEC.


SO ORDERED on March 24, 2011.


__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner
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