Before the

Administrative Hearing Commission

State of Missouri

MELVA MCCLELLAN,
)



)



Petitioner,
)




)


vs.

)

No. 11-0237 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the complaint of Melva McClellan for lack of jurisdiction.
Procedure


On February 11, 2011, McClellan filed a complaint seeking review of the Director of Revenue’s (“Director”) efforts to collect a 2003 individual income tax deficiency.  On March 15, 2011, the Director filed an answer and a motion to dismiss the complaint.  Although we gave McClellan until March 31, 2011, to respond to the motion to dismiss, she did not respond.

We make our findings of fact from McClellan’s Complaint and the certified records of the Director appended to the Director’s motion as Exhibit A.  The following facts, based upon that evidence, are undisputed.

Findings of Fact
1. On November 3, 2010, the Director sent McClellan, through certified mail, a decision affirming the notice of deficiency that the Director previously had issued to impose additional Missouri individual income tax, additions to tax, and interest in the total amount of $4,278.76 for the year 2003 (“2003 tax deficiency”).  

2. McClellan subsequently received the Director’s “Notice of 10 Day Demand – Individual Income” (“notice of demand”), which is dated February 2, 2011.  The notice of demand informed McClellan that the 2003 tax deficiency had been assessed, remains unpaid, and had now become fixed and final because McClellan’s right to appeal had expired.
3. On February 11, 2011, McClellan filed a complaint disputing that she owed the 2003 tax deficiency described in the notice of demand.

4. February 11, 2011 is more than thirty days after November 3, 2010.
Conclusions of Law

Section 621.050.1
 provides that we have jurisdiction to hear a complaint appealing any “finding, order, decision, assessment or additional assessment” if the complaint is filed “within thirty days after the decision of the director is placed in the United States mail[.]”  Section 621.205.1 provides:
For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing. If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.
We received McClellan’s appeal on February 11, 2011, which was more than thirty days after the Director sent the decision to McClellan by certified mail.  

It does not matter that McClellan’s appeal was received within thirty days of the date of the Director’s notice of demand because the Notice of Demand was not a “finding, order, decision, assessment or additional assessment” that may be appealed to us under § 621.050.1.  Instead, the notice of demand is merely a demand for payment of the 2003 tax deficiency that had been assessed and became fixed and final when McClellan failed to timely appeal the Director’s decision.
  After failing to timely appeal the Director’s decision, McClellan cannot now seek to our review of the 2003 tax deficiency because the procedure set forth in the statute was her exclusive remedy for determining whether the tax was owed.


McClellan did not timely appeal the Director’s decision.  We do not have jurisdiction to hear an appeal filed out of time.
  Neither the Director nor this Commission may change the law.
  If we do not have jurisdiction to hear the complaint, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  Therefore, we grant the Director’s motion and dismiss the complaint.


SO ORDERED on May 10, 2011.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Statutory references are to RSMo 2000.


�Section 143.861.2 requires the Director to give notice and demand payment of unpaid amounts that have been assessed.


� Lohman v Latimer, 4 S.W.3d 560, 562 (Mo. App., S.D. 1999).


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).


�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).


�Regulation 1 CSR 15-3.436(1)(A). 
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