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)




)
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)

DECISION


Colby S. McClain is subject to discipline because she diverted controlled substances from her employer and patients for her own use, failed to administer withdrawn medication to patients, and failed to document medication withdrawals.
Procedure


On September 27, 2006, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline McClain.  On February 7, 2007, McClain was served with a copy of the complaint, our notice of complaint/notice of hearing, and our order dated January 23, 2007, by personal service.  On July 30, 2007, we held a hearing on the complaint.  Assistant Attorney General Joi N. Cunningham represented the Board.  Although notified of the date, time and place of the hearing, neither McClain nor anyone representing her appeared.  The matter became ready for our decision on October 5, 2007, the date McClain’s brief was due.

Findings of Fact

1. McClain is licensed as a registered professional nurse.  Her license is, and was at all relevant times, current and active.

2. At all relevant times, McClain was employed at Children’s Mercy Hospital and Clinic in Kansas City, Missouri (“the Hospital”).

3. From April 1, 2004, to June 6, 2004, the Hospital’s Pyxis
 medication reports showed discrepancies with the following drugs:  Fentanyl, Morphine, Oxycodone (OxyCotin and Roxicet) and Toradol (Kerotolac Tromethamine).
4. The following are Schedule II controlled substances:  Fentanyl,
 Morphine,
 and Oxycodone
 (OxyCotin, Roxicet).
5. The reports showed that McClain’s withdrawal of these drugs was above the standard amount for an average nurse over that period of time.
6. From April 1, 2004, to June 6, 2004, McClain also withdrew Toradol and the controlled substances listed in Finding #3 that were ordered for patients, but she failed to administer them to the patients.
7. From April 1, 2004, to June 6, 2004, McClain withdrew Toradol and the controlled substances listed in Finding #3 that were never ordered for patients.
8. From April 1, 2004, to June 6, 2004, McClain failed to document all of her medication withdrawals on patients’ medication records.
9. McClain consumed some of the medication she took.

Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that McClain has committed an act for which the law allows discipline.

Motion for Qualified Protective Order


On November 9, 2007, the Board filed a motion asking us to issue an order protecting against the disclosure of protected health information as defined by 45 CFR § 160.103.  Because Petitioner’s Exhibit 2 contains the names of the Hospital’s patients, we seal it under § 610.021(14), RSMo Supp. 2006.

Cause for Discipline


The Board argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate or registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *


(12) Violation of any professional trust or confidence;
*   *   *


(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

A.  Use of Controlled Substance/Violation of 
Drug Law – Subdivisions (1) and (14)
McClain violated a Missouri drug law.  Under § 195.202.1, “[e]xcept as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.”  McClain admitted that she unlawfully possessed and consumed the controlled substances that she diverted from her employer and patients.  There is cause for discipline under § 335.066.2(1) and (14).
B.  Incompetence – Subdivision (5)

The Board argues that McClain’s conduct also constitutes incompetence, misconduct, gross negligence, misrepresentation, and dishonesty in the performance of the functions or duties of a registered nurse.

Incompetence is a general lack of, or a general lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is “an act or course of conduct which demonstrates a 
conscious indifference to a professional duty.”
  The requisite mental state may be inferred from the conduct of the licensee “in light of all surrounding circumstances.”
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.

The Board proved that McClain diverted the Schedule II controlled substances Fentanyl, Morphine and Oxycodone, and the drug Toradol for her own use.  The Board alleges that Toradol is a “legend drug” that requires a prescription.  But the law cited, 21 U.S.C. § 353(b), does not provide a list of the drugs that it places restrictions upon.  Whether Toradol is a prescription drug is not vital to the Board’s allegation that McClain stole the drug from the Hospital for her own use.  We have found that she did.

McClain’s theft of controlled substances and Toradol, failure to administer withdrawn medication, and failure to document medication show her lack of disposition to use her professional ability.  McClain misappropriated medication from her employer and patients.  McClain’s employer and patients relied on her, and she violated the professional duty as a nurse to handle and ensure that medications are administered properly.

By signing out medication for patients and failing to administer it to those patients, McClain engaged in misrepresentation.  McClain engaged in misconduct and was dishonest in the performance of her duties when she stole medications from her employer for her own personal use, failed to administer withdrawn medication to patients, and failed to document medication withdrawals.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  There is cause for discipline under § 335.066.2(5).
C.  Violation of Professional Trust – Subdivision (12)
McClain’s conduct is a violation of a professional trust or confidence.  Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  

McClain violated the professional trust of her patients, colleagues, and employer when she stole controlled substances and Toradol from her employer, failed to administer medication to patients, and failed to document medication withdrawals.  There is cause for discipline under 
§ 335.066.2(12).

Summary

McClain is subject to discipline under § 335.066.2(1), (5), (12), and (14).

SO ORDERED on November 15, 2007.



________________________________



JOHN J. KOPP



Commissioner

�The Board’s affidavit, filed on August 2, 2007, states that McClain has a license, but does not specify whether it is a registered nurse or licensed practical nurse license.  The letter from Cheri Hunt, Chief Nursing Officer at the Hospital, states that McClain was a registered nurse.  (Ex. 1.)  The affidavit also does not state whether McClain’s license was active at the relevant times; it speaks only to present and future licensure – when the license expires.  We make the finding that she was licensed at the time of the conduct at issue based on McClain’s failure to file an answer.  This fact is alleged in the complaint, and we find that she admitted it.  Regulation 1 CSR 15-3.380(7)(C).  


�The complaint alleges that McClain worked in the Hospital’s surgical/burn unit, but there is no evidence presented as to where she worked.


�A medication dispensing machine.


�Section 195.017.4(2)(j).  Amendments to this statute did not change the classifications.


�Section 195.017.4(1)(a)m.


�Section 195.017.4(1(a)n.


�The evidence at the hearing was that McClain admitted that she consumed some of the controlled substances at work, but the Board’s complaint only references her consumption, not that it was while she was working.  We cannot find discipline for uncharged conduct.  Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  


�Section 621.045, RSMo Supp. 2006.  Statutory references are to RSMo 2000 unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


	�Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d at 533.


�Id.


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 663 (11th ed. 2004).  


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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