Before the

Administrative Hearing Commission

State of Missouri

EDWARD J. McCARTHY,
)



)



Petitioner,
)




)


vs.

)

No. 06-1614 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Edward J. McCarthy is liable for $1,809.98 in Missouri sales tax, fees, and title penalty on his purchase of a motor vehicle.  
Procedure


On November 13, 2006, McCarthy appealed the Director of Revenue’s (“the Director”) assessment of sales tax, fees and title penalty.  This Commission convened a hearing on the complaint on April 19, 2007.  McCarthy represented himself.  Dori J. Drummond represented the Director.  The Director filed the last written argument on August 7, 2007.

Findings of Fact

The Vehicle Transaction
1. McCarthy negotiated with Seeger Toyota (“Seeger”) in St. Louis, Missouri, for the purchase of a 2005 Toyota Rav4.  
2. Seeger held a certificate of origin for the Rav4 from the manufacturer.  On the back of the certificate of origin, in the blanks provided for assignment by the dealer, McCarthy’s name was typed as “purchaser” and his home address was typed.  McCarthy signed the back of the certificate of origin as “purchaser.”  “DATE SOLD 01/16/06” was also typed on the back of the certificate of origin.  (Ex. A, at 2.)  
3. Seeger sent a Notice of Sale, Form 5049, to the Director, showing McCarthy as the purchaser of the Rav4 and Seeger as the seller.  
4. Payment for the Rav4 was given to Seeger by means of a check for $20,960, dated January 16, 2006, drawn on the account of “Arthur E. Kramer, CPA Trustee for the MCFT.”  The MCFT is the McCarthy Children Family Trust.  McCarthy’s home address was printed on the check as the address for the trust.  
5. McCarthy’s daughter, Emily McCarthy, is the trustee of the McCarthy Children Family Trust.  
6. Sometime later, an employee of Seeger wrote “AT0955868 Trust” in handwriting next to McCarthy’s name on the back of the certificate of origin in the blank provided for assignment by the dealer.  The employee also wrote 9309 Glacier Highway, Juneau, Alaska, as the address.  
7. The Rav4 was purchased for Emily McCarthy’s use.  
Residency
8. McCarthy has lived at his current address in Missouri for over 20 years.  
9. Emily McCarthy has held a Missouri driver’s license since July 3, 2001, and has lived in Missouri for the last two years.  
Sales Tax and Title
10. Neither McCarthy nor Emily McCarthy applied for title to the Rav4, nor paid sales tax on the purchase of the vehicle, in Missouri.  
11. On February 3, 2006, McCarthy applied to have the Rav4 titled and registered in Alaska.  The name of the owner is stated on that application as AT0955868 Trust.  9309 Glacier Highway, Juneau, Alaska, is stated as the address of the owner.  That is the address of a law firm in Juneau.  McCarthy signed the blank designated for owner, and wrote “Member Trustee” next to his name.  
12. The State of Alaska issued a certificate of title for the Rav4, showing AT0955686 Trust as the owner.  
13. On November 9, 2006, the Director issued the following assessment against McCarthy for the purchase of the Rav4:


State sales tax due
$887.04


Local sales tax
$711.94


Title penalty
$200.00


Title application fee
$8.50


Processing fee
$2.50


Balance due
$1,809.98

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  McCarthy asserts that the Director has the burden of proof because the issue in this case is whether McCarthy is “liable as the transferee of property of a taxpayer.”
  That section of the statute refers to situations such as successorships to business interests.  The issue in this case is whether McCarthy is the purchaser, not whether he is the transferee of the property of another 
taxpayer.  McCarthy has the burden to prove that he is not liable for the amounts that the Director assessed.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.
  
I.  The Sales Transaction

McCarthy asserts that: 

Petitioner went back to the Dealer and stated to Steve L. Silverstein (the closer) that the Certificate of Origin was incorrect and should be in the Name of the AT0955868 Trust.[
]
This is not exactly what McCarthy described in his testimony.  The Director’s counsel questioned McCarthy as follows:


Q:  And, if you would, please turn to Page 3 of the document [Ex. A].  Do you see some handwritten language in a box at the top of that page? 

A:  Yes, I do.

Q:  Could you please read that out loud.

A:  AT0955868 Trust, 9309 Glacier Highway, Juneau, Alaska, 9-something.  It’s cut off. 

Q:  Right.  Okay.  Now, with that one exception, if you compare Pages 2 and 3 of this document, with the exception of the handwritten language you just read, do they appear otherwise to be identical? 

A:  Yes.

Q:  Okay.  So is it your testimony that the language that was handwritten on Page 3 was added after you signed the document? 

A:  Yes, it was.

Q:  And do you know who wrote that language on Page 3?

A:  The person that signed this, which is, I think that, the dealer, his last name, I think, is Silverstein.  I forget his first name, but he’s the one who wrote that.  

Q:  The agent for the dealership, you’re saying? 

A:  Yes, yes. 

Q:  Okay.  And who provided him with that information?

A:  I did.

McCarthy did not specifically testify that he went back to the dealer and stated that the certificate of origin was incorrect and should be in the name of the AT0955868 Trust.  


McCarthy asserts that the A0955868 Trust was the purchaser of the Rav4.  However, there is no dispute that the assignment on the certificate of origin was originally made to McCarthy.  The assignment of the certificate of origin to McCarthy is sufficient to show that a sale to McCarthy occurred.
  Seeger sent a notice of sale to the Director, showing McCarthy as the purchaser.  McCarthy took no steps with Seeger to execute a rescission of the sale.  McCarthy relies on an undated, unauthenticated letter, purporting to be from Seeger and addressed to McCarty, stating:

The above vehicle had a Missouri Sales Tax lien filed in error.  The transaction should not have been filed.  

There is no evidence in the record as to any sales tax lien on the vehicle.  The Director merely issued an assessment.  Further, the letter does not purport to rescind the sale.  Therefore, we give no weight to this exhibit.  McCarthy was the purchaser of the Rav4. 
II.  Sales Tax, Fees and Title Penalty

Section 144.020.1 imposes a sales tax upon all sellers for the privilege of engaging in the business of selling tangible personal property at retail in this state.  On most sales transactions, the Director receives sales tax remitted by sellers, who collect the sales tax from the purchasers.
  Section 144.020.1(8) provides that the purchase or use of motor vehicles shall be taxed as provided in §§ 144.070 and 144.440.  Section 144.070 imposes on vehicle purchasers the obligation to pay sales tax upon registering the vehicle in Missouri:  
At the time the owner of any . . . motor vehicle . . . which was acquired in a transaction subject to sales tax under the Missouri sales tax law makes application to the director of revenue for an official certificate of title and the registration of the automobile . . . , 

he shall present to the director of revenue evidence satisfactory to the director of revenue showing the purchase price . . ., and if sales tax was incurred in its acquisition, the applicant shall pay or cause to be paid to the director of revenue the sales tax provided by the Missouri sales tax law.

(Emphasis added.)   

McCarthy argues that the sale of the Rav4 was in commerce between the State of Missouri and the State of Alaska.  We disagree, as the sale occurred between a Missouri dealer and a Missouri resident.  The sale was thus a retail sale of tangible personal property in this state, and the Missouri sales tax is applicable.  


Section 301.130 sets forth requirements for the vehicle registration and license:  


1.  The director of revenue, upon receipt of a proper application for registration, required fees and any other information which may be required by law, shall issue to the applicant a certificate of registration in such manner and form as the director of revenue may prescribe and a set of license plates, or other evidence of registration, as provided herein. . . .

*   *   * 


7.  No motor vehicle or trailer shall be operated on any highway of this state unless it shall have displayed thereon the license plate or set of license plates issued by the director of revenue and authorized by section 301.140. . . .

Section 301.190, RSMo Supp. 2006, sets forth requirements for the certificate of ownership:


1.  No certificate of registration of any motor vehicle . . . shall be issued by the director of revenue unless the applicant therefor shall make application for and be granted a certificate of ownership of such motor vehicle or trailer, or shall present satisfactory evidence that such certificate has been previously issued to the applicant for such motor vehicle or trailer. . . .

*   *   *


5.  The fee for each original certificate so issued shall be eight dollars and fifty cents, in addition to the fee for registration of such motor vehicle or trailer.  If application for the certificate is not made within thirty days after the vehicle is acquired by the applicant, a delinquency penalty fee of twenty-five dollars for the first thirty days of delinquency and twenty-five dollars for each thirty days of delinquency thereafter, not to exceed a total of one hundred dollars before November 1, 2003, and not to exceed a total of two hundred dollars on or after November 1, 2003, shall be 

imposed, but such penalty may be waived by the director for good cause shown. . . .  


Section 301.130.1 governs applications for a certificate of registration and license plates for vehicles.  Section 301.130.7 provides that no motor vehicle shall be operated on any highway of this state unless it shall have displayed thereon the license plate issued by the Director.  Section 301.271 allows an exception for non-residents.  Section 301.190.1, RSMo Supp. 2006, provides that no certificate of registration shall be issued unless the applicant makes application for and is granted a certificate of ownership, or presents satisfactory evidence that a certificate of ownership has previously been issued.  Section 144.070 makes payment of the Missouri sales tax simultaneous with the application for certificate of title and for registration of the vehicle.  
Therefore, the statutes require that Missouri residents who purchase and drive their vehicles in this state must register, apply for title, and pay tax on their vehicles in Missouri.
   


McCarthy does not dispute that he is a Missouri resident.  McCarthy purchased the Rav4 from a dealer in Missouri.  Therefore, he had a duty to title and register the vehicle in Missouri and to pay sales tax on the purchase.
  McCarthy has not shown good cause for failing to title and register the vehicle in Missouri.  
Summary


McCarthy is liable for $1,809.98 in Missouri sales tax, fees, and title penalty as the Director assessed.  

SO ORDERED on October 11, 2007.



________________________________



JOHN J. KOPP  



Commissioner
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