Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 07-1815 BN



)

ANDREW JACKSON McCAIN,
)




)



Respondent.
)

DECISION


Andrew Jackson McCain is subject to discipline because he was placed on the Department of Health and Senior Services’ (“the Department”) employment disqualification list (“EDL”).
Procedure


On November 2, 2007, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline McCain.  On November 13, 2007, we served on McCain a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  McCain did not file an answer.  On April 23, 2008, we held a hearing on the complaint.  Loretta L. Schouten represented the Board.  Although notified of the time, date and location of the hearing, neither McCain nor anyone representing him appeared.  The matter became ready for our decision on June 23, 2008, the date McCain’s brief was due.

Findings of Fact

1. McCain is licensed by the Board as a licensed practical nurse.  His license was originally issued on August 26, 1981, and has remained current and active since that date.
2. The Department maintains the EDL, a listing of individuals who have been determined to have abused or neglected a resident, patient, client, or consumer; misappropriated funds or property belonging to a resident, patient, client, or consumer; or falsified documentation verifying delivery of services to an in-home services client or consumer.
3. On February 5, 1993, McCain’s name was placed permanently on the EDL.
4. The Board did not learn of the placement until 2006 because the Department placed McCain’s name in the “operator/manager” category of the EDL rather than in the “nursing” category.
Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving that McCain has committed an act for which the law allows discipline.
  No person whose name appears on the EDL may be employed by a health care provider.


The Board argues that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]
The Department placed McCain on the EDL.  There is cause for discipline under § 335.066.2(15).
Summary

McCain is subject to discipline under § 335.066.2(15).

SO ORDERED on August 15, 2008.



________________________________



JOHN J. KOPP



Commissioner

	�Sections 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2007.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Section 660.315.
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