Before the

Administrative Hearing Commission

State of Missouri

PAUL MAZELIN,
)


)



Petitioner,
)




)


vs.

)

No.  05-1499 RG



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the appeal of Paul Mazelin because he filed it too late. 

Procedure


The Director assessed Mazelin for a dyed diesel fuel violation.  Mazelin filed an appeal here on October 7, 2005.  The Director filed a motion to dismiss for untimely appeal on November 14, 2005.  We denied the motion for the Director’s failures to offer evidence showing when she mailed the assessment and to cite authority for the time limit.  We gave the Director leave to file an answer or an amended motion with the appropriate certified records.  


On December 27, 2005, the Director filed an amended motion to dismiss accompanied by certified records.  We held a conference call on the amended motion to dismiss.  Negar Jackson, Legal Counsel, represented the Director.  Mazelin represented himself. 
Findings of Fact

1.
On December 29, 2004, the Director assessed $17.00 in tax and $1,000 in penalty (“the assessment”) against Mazelin for a dyed diesel fuel violation of §142.932.

2.
The Director mailed the assessment by certified mail, with return receipt requested, on December 29, 2004.
3.
Mazelin received the assessment by the Director’s certified mailing on January 3, 2005.  The assessment informed Mazelin of his right to appeal to us “within thirty (30) days after the date this decision was mailed or the date it was delivered whichever date was earlier.”
4.
Mazelin mailed an appeal from the assessment to us by first class mail.  We received the appeal on October 7, 2005, more than thirty days after the Director mailed the assessment.
Conclusions of Law


Section 621.050.1 provides that we have jurisdiction from the appeal of an assessment of the Director when the assessed person files “a petition with the administrative hearing commission within thirty days after the decision of the director is placed in the United States mail or within thirty days after the decision is delivered, whichever is earlier.”  


The Director’s certified records show that the Director mailed the assessment on December 29, 2004.  We did not receive Mazelin’s appeal until October 7, 2005.  Section 621.205 provides:


1.  For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or 
certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.
Our file shows that Mazelin did not send his appeal certified or registered, but by regular first class mail.  For appeals sent other than by certified or registered mail, the law requires that we cannot consider the appeal filed until we receive it, which in this case was on October 7, 2005, well beyond thirty days after the Director mailed the assessment.  When an appeal is filed beyond the time that § 621.050.1 requires, we have no jurisdiction to hear it.
  As a result, we have no jurisdiction to hear Mazelin’s appeal.  Mazelin claims that he mailed his appeal in plenty of time and blames the terrible mail service in his locality for his mailing taking so long to get to us.  As the above-quoted law shows, we cannot take that into account; we must go by when we receive the appeal.  
Summary


We grant the motion to dismiss because Mazelin filed the appeal more than thirty days after the Director mailed the assessment to him.  

SO ORDERED on February 21, 2006.



________________________________



KAREN A. WINN 


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.


	�Cardinal Glennon Mem. Hosp. Coffee Shop v. Director of Revenue, 624 S.W.2d 115, 118 (Mo. App., W.D. 1981).  
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