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State of Missouri
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)
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)
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)
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)

MIRANDA MAYFIELD, d/b/a
)

KMK AUTO SALES,

)




)
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)

DECISION


We dismiss the Director of Revenue’s (“Director”) complaint seeking to discipline the motor vehicle dealer license of Miranda Mayfield, d/b/a KMK Auto Sales (“Mayfield”).  We no longer have jurisdiction of the complaint because Mayfield's license expired after the filing of the complaint.
Procedure


The Director filed a complaint seeking to discipline Mayfield’s motor vehicle dealer license.  We served Mayfield with our notice of complaint/notice of hearing by certified mail on September 27, 2004.
  We held our hearing on March 11, 2005.  Linda L. Lanning, Senior 
Counsel, represented the Director.  Neither Mayfield nor any representative appeared.  Our reporter filed the transcript on May 26, 2005.
Findings of Fact

1.
Mayfield held a motor vehicle dealer license for KMK Auto Sales during 2003 and 2004.  
2.
On November 12, 2003, David Cook complained to the Department of Revenue (“the Department”) about Mayfield not giving him the title to a pickup truck that Mayfield sold to Cook.  
3.
The Department investigated Cook’s complaint.  On September 22, 2004, the Director filed a complaint with us seeking to discipline Mayfield’s license.  The Director based the complaint on Mayfield’s conduct relating to her sale of a pickup to Cook in 2003.
4.
Mayfield’s 2004 license expired on December 31, 2004.  Mayfield did not apply to renew her license for 2005.

Conclusions of Law


Section 621.045.2, RSMo 2000,
 and § 301.562.2 gave us jurisdiction over the complaint when the Director filed it on September 22, 2004.  However, we lost jurisdiction after December 31, 2004, because the expiration of Mayfield's license on that date rendered the controversy moot. 
Section 301.559.2, RSMo 2000, provides for the expiration of motor vehicle dealer licenses that the licensee fails to renew:


2.  All dealer licenses shall expire on December thirty-first of each year.  The department shall notify each person licensed under sections 301.550 to 301.573 of the date of license expiration 
and the amount of the fee required for renewal.  The notice shall be mailed at least ninety days before the date of license expiration to the licensee’s last known business address.
To expire means “to come to an end : CEASE:  a : to reach a close (as of a period of time) : TERMINATE . . . b : to become void through the passage of time.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 801 (unabr. 1986).  Expiration means “Cessation; termination from mere lapse of time, as the expiration date of a lease, insurance policy, statute, and the like.  Coming to close; termination or end.”  BLACK’S LAW DICTIONARY 579 (6th ed. 1990).  


Mayfield was licensed in 2003 and 2004.  The Director alleges that the conduct justifying discipline occurred in 2003.  The Director filed her complaint with us on September 22, 2004.  Mayfield’s license expired on December 31, 2004, when she did not apply to renew her license for 2005.  Therefore, she no longer has a license. 

Although Mayfield has not challenged our jurisdiction, we must determine if we have jurisdiction of any complaint before us.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  When a decision on the merits would have no practical effect on any existing controversy, State v. Kiesau, 794 S.W.2d 309, 312 (Mo. App., S.D. 1990), or when it is impossible to grant any effective relief, In re K.E.B., 782 S.W.2d 85, 85-86 (Mo. App., E.D. 1989), the case is moot, and we must dismiss it for lack of jurisdiction. 

In prior cases, we decided that the expiration of a license moots any pending disciplinary action unless the licensing statutes specifically authorize discipline of an expired license.  In Director of Insurance v. Attebury, No. 92-0574 DI (Mo. Admin. Hearing Comm’n October 28, 1992), we dealt with a complaint against an insurance agent’s license that § 375.018l.8, RSMo Supp. 1991, required to be renewed biennially.  The statute provided for the “termination” of the 
license 90 days after the failure to pay the fee.  Attebury failed to pay the renewal fee, and his license terminated 28 days after the Director filed a complaint with us seeking cause for discipline.  We found that the termination of the license left nothing for the Director of Insurance to suspend or revoke.  The legislature explicitly provided in other licensing statutes for discipline of licensees who failed to renew their licenses or who surrendered them before disciplinary action could be taken.  We found persuasive that such language was “conspicuously absent” from the statute that provided for disciplining insurance agent licensees.  We concluded that because Attebury no longer held a license that could be suspended or revoked, the case was moot.  Id. at 3.  In 1993, the legislature added subsection 4 to § 375.141 to give express authorization for the Director of Insurance to discipline licenses:

4.  The director may also revoke or suspend pursuant to subsection 1 of this section any license issued by the director where the licensee has failed to renew or has surrendered such license.
L. 1993, H.B. No 709, § A.

Since the Attebury decision, we have followed the same line of reasoning to conclude that the disciplinary proceeding brought by the Missouri Real Estate Commission against a real estate broker license and a real estate corporation license was moot because the licensees surrendered their licenses before disciplinary action was taken.  Missouri Real Estate Commission v. Lacey, No. 92-1037 RE (Mo. Admin. Hearing Comm’n Feb. 28, 1994).  In 2004, the legislature amended § 339.100.2 to provide:


2 The commission may cause a complaint to be filed with the administrative hearing commission as provided by the provisions of chapter 621, RSMo, against any person or entity licensed under this chapter or any licensee who has failed to renew or has surrendered his or her individual or entity license[.]
L. 2004, H.B. No. 985, § A.  

In 1996, we concluded that the expiration of a child care facility license rendered moot the disciplinary proceedings against it because the licensing statute did not provide for disciplinary action against expired licenses.  Department of Health v. Roettger, No. 95-2812 DH (Mo. Admin. Hearing Comm’n May 22, 1996).  In 1999, the legislature amended § 210.221.1 by, among other things, adding the last sentence to subdivision (2) to authorize the Department of Health and Senior Services:
(2) To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of  section 210.201 to 210.245 or the rules and regulations made by the department of health and senior services. The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license[.]

L. 1999, H.B. Nos. 490 & 308, § A.
Almost all occupational licensing statutes now provide for discipline of expired and surrendered licenses.  They use practically identical language that follows the formula:  “[The licensing authority] may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license . . . or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes[.]”  See §§ 324.086.2 (occupational therapists), 324.171.2 (clinical perfusionists), 324.217.2 (licensed dietitians), 327.631.2 (landscape architects), 332.321.2 (dentists), 334.100.2 (physicians), 338.055.2 (pharmacists).  See in the 2000 Revised Statutes of Missouri §§ 324.262.2 (massage therapists), 326.130.2 (accountants), 327.441.2 (architects, professional engineers, and land surveyors), 328.150.2 (barbers), 329.140 (cosmetologists, hairdressers and manicurists), 330.160.2 (podiatrists), 331.060.2 (chiropractors), 
333.121.2 (embalmers and funeral directors), 335.066.2 (nurses), 336.110.2 (optometrists), 337.035.2 (psychologists), 337.525.2 (professional counselors), 337.630.2 (social workers), 337.730.2 (marital and family therapists), 340.264.2 (veterinarians), 344.050.2 (nursing home administrators), 345.065.2 (speech pathologists and audiologists), 346.105.2 (hearing aid fitters and dealers).  
Significantly, no such language appears in the statutes relating to motor vehicle dealer licenses.  Section 301.562 gives the Director the authority to file a complaint only against “any holder” of a motor vehicle dealer license: 

2.  The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license issued under sections 301.550 to 301.573 for any one or any combination of the following causes[.]
Section 301.562.3 gives the Director several courses of action to take after we have found that the grounds for disciplinary action have been met:  

3.  Any such complaint shall be filed within one year of the date upon which the department receives notice of an alleged violation of an applicable statute or regulation.  After the filing of such complaint, the proceedings shall be conducted in accordance with the provisions of chapter 621, RSMo.  Upon a finding by the administrative hearing commission that the grounds, provided in subsection 2 of this section, for disciplinary action are met, the department may, singly or in combination, refuse to issue the person a license, issue a private reprimand, place the person on probation on such terms and conditions as the department deems appropriate for a period of one day to five years, suspend the person’s license from one day to six days, or revoke the person’s license for such period as the department deems appropriate.  The applicant or licensee shall have the right to appeal the decision of the administrative hearing commission and department in the manner provided in chapter 536, RSMo. 

All except one of the options are actions taken against the license:  reprimand, probation, suspension, or revocation.  We conclude that the expiration of Mayfield’s license rendered the 
Director’s complaint moot because there is no longer a license against which the Director can take any of these actions.

The remaining option is that the Director “may refuse to issue the person a license.”  This option applies only when there is a pending application for renewal or for another original license.  Because Mayfield does not have an application pending for the Director to issue or renew a license, there is no live controversy to which this option would apply.  

We recognize the dilemma the Director is in.  It is similar to the dilemma in Department of Health v. Roettger:
The Department vehemently objects that it is prejudiced when it files a licensing action near the license’s expiration date.  The Department’s dilemma is whether to allow the proceeding to become moot by denying the renewal application or to keep the disciplinary proceeding alive at the expense of allowing an unqualified licensee to operate.  Unfortunately, the law gives us no way to resolve the dilemma for the Department. 

Id. at 2-3.  The Department of Health resolved its dilemma in the same manner that other agencies have, by successfully seeking an amendment to its licensing statutes from the legislature.
Summary


Mayfield’s failure to renew her motor vehicle dealer license has caused it to expire.  Because there is no longer a license for the Director to discipline, the controversy is moot.  Therefore, we no longer have jurisdiction.

SO ORDERED on July 13, 2005.



________________________________



KAREN A. WINN 


Commissioner

�Although the signature of someone other than Mayfield appears on the certified mail receipt card, Mayfield acknowledged receipt in her letter to us dated October 21, 2004, and filed October 25, 2004.


	�Statutory references are to the 2004 Supplement to the Revised Statutes of Missouri, unless otherwise noted.
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