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DECISION


James R. Mayberry is not subject to discipline because the Director of the Department of Public Safety (“the Director”) failed to prove that Mayberry committed a criminal offense or violated a law or regulation.

Procedure


On October 20, 2005, the Director filed a complaint seeking to discipline Mayberry’s peace officer license.  On November 3, 2005, Mayberry received a copy of the complaint and our notice of complaint/notice of hearing.  On March 27, 2006, we held a hearing on the complaint.  Assistant Attorney General Theodore Bruce represented the Director.  Kathleen Aubuchon represented Mayberry.  The matter was ready for our decision on May 25, 2006, when the transcript was filed.

Findings of Fact

1. Mayberry is licensed as a peace officer.  His license was current and active at all relevant times.
2. At the relevant times, Mayberry was a police officer with the Potosi Police Department (“the Police Department”).
3. On July 11, 2004, Mayberry was playing cards with acquaintances, including other police officers with the Police Department, Zach Jacobsen, Mike Gum, and Kyle Schearer.
4. After the card games, Mayberry left with Jacobsen.  They drove to the mobile home of two women that Jacobsen knew but Mayberry did not.  Jacobsen introduced the women as Nicole Litton, who was a 21-year old woman he had once dated, and Litton’s roommate, Amber Austin.  Both women looked approximately 20 years of age.

5. They left the mobile home together and stopped at a gas station where Jacobsen purchased beer.  They drove to Schearer’s house to watch television and drink the beer.  Jacobsen called Gum, who was driving home from the card game and asked him to pick up cigarettes and bring them to Schearer’s house.  Gum arrived at Schearer’s house at approximately midnight.

6. Gum dropped off the cigarettes and, as he was leaving, reminded everyone about the upcoming election.  Amber asked if he was running for anything, and Gum told her that his father was running for sheriff of Washington County.  She said she would vote for him.  Gum asked her if she was a registered voter, and she said yes.  Mayberry was sitting next to Amber and heard her say this.  No one contradicted her statements.
7. Mayberry and Jacobsen left with Amber and Litton and went back to their mobile home.  There was no evidence of other adults living there.  Amber did not live with her mother, but lived with Litton, another relative.
8. Mayberry and Amber had sexual intercourse in her bedroom.  Amber was 16 years old at the time.
  She never told this to Mayberry.  Mayberry later discovered her age.  Mayberry was over 21 years old at the time.
9. On July 14, 2004, Mayberry assisted Captain Charles Gaines in executing a search warrant.  Gaines asked him if the allegations were true, and Mayberry said no.  Gaines did not specifically ask Mayberry about committing a crime or about statutory rape.
10. As soon as the search warrant was executed, on July 14, 2004, Mayberry entered Gaines’ office and shut the door behind him.  They talked for a while and then Mayberry said, “I did it.”

11. Gaines told Mayberry not to tell him any more and to get an attorney.  Gaines had taken no action on the case from the time Mayberry said that the allegations were untrue until the time he admitted the conduct.

12. Mayberry was suspended from the Police Department without pay.
13. The case was referred to the prosecuting attorney for review.  On October 18, 2004, the grand jury indicted Mayberry on the charge of 2nd degree statutory rape, a Class C felony.  Mayberry entered a plea of not guilty.  
14. On August 15, 2005, the state entered a Nolle Prosequi in the case.
15. In November or December of 2005, Mayberry returned to work at the Police Department at his former rank.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Director has the burden of proving that Mayberry has committed an act for which the law allows discipline.

I.  Objection to Exhibit


Mayberry objected to the admission of Exhibit 1 to Gaines’ deposition, a letter written by Gaines on the Police Department stationery to the Chief of Police summarizing his investigation of a report of alleged officer misconduct.   We took the objection with the case.
  Section 536.070 RSMo 2000, states:


(10) Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of an act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such memorandum or record at the time of such act, transaction, occurrence, or event or within a reasonable time thereafter.  All other circumstances of the making of such writing or record, including lack of personal knowledge by the entrant or maker, may be shown to affect the weight of such evidence, but such showing shall not affect its admissibility.  The term “business” shall include business, profession, occupation and calling of every kind.

We admit the exhibit as a business record, but have not used the objected-to hearsay evidence in making our decision.
II.  Cause for Discipline


The Director’s complaint argues that there is cause for discipline under § 590.080, which states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed;
*   *   *


(6) Has violated a provision of this chapter or a rule promulgated pursuant to this chapter[.]

A.  Criminal Offense
1.  Statutory Rape

The Director argues that Mayberry committed the crime of statutory rape in the second degree, as defined in § 566.034, RSMo 2000:


1.  A person commits the crime of statutory rape in the second degree if being twenty-one years of age or older, he has sexual intercourse with another person who is less than seventeen years of age.

2.  Statutory rape in the second degree is a class C felony.

Mayberry admitted having sexual intercourse with Amber, who was 16 years old at the time.  Mayberry relies on the defense offered in § 566.020, RSMo 2000:

3.  Whenever in this chapter the criminality of conduct depends upon a child being under seventeen years of age, it is an affirmative defense that the defendant reasonably believed that the child was seventeen years of age or older.


Mayberry offers his own testimony and the testimony of three other police officers that Amber looked between 18 and 20 years old.  All testified that they heard Amber state that she 
was registered to vote and intended to vote in the next election.  Amber was living in a mobile home, not with parents, but with a 21-year old “roommate.”  While not excusing Mayberry’s conduct in failing to investigate more thoroughly, we find that his belief that Amber was over the age of 17 was reasonable.

We find no cause for discipline under § 590.080.1(2) because the Director failed to prove that Mayberry committed the criminal offense of statutory rape.

2.  False Report

The Director argues that Mayberry committed the offense of making a false report under § 575.080, which states:


1.  A person commits the crime of making a false report if he knowingly:

(1) Gives false information to any person for the purpose of implicating another person in a crime; or

(2) Makes a false report to a law enforcement officer that a crime has occurred or is about to occur; or

(3) Makes a false report or causes a false report to be made to a law enforcement officer, security officer, fire department or other organization, official or volunteer, which deals with emergencies involving danger to life or property that a fire or other incident calling for an emergency response has occurred or is about to occur.

2.  It is a defense to a prosecution under subsection 1 of this section that the actor retracted the false statement or report before the law enforcement officer or any other person took substantial action in reliance thereon.

3.  The defendant shall have the burden of injecting the issue of retraction under subsection 2 of this section.

4.  Making a false report is a class B misdemeanor.

The Director argues that Mayberry made a false report by answering “no” when Gaines asked him if the allegations against him were true.  This does not appear to fit within any of the 
definitions set forth above.  Mayberry did not implicate another person or state that a crime had occurred or was about to occur.  He did not make a report that dealt with an emergency.  Even assuming that subdivision (2) applies, we find that answering a question, even if telling a lie, is not making a false report as contemplated by the statute.  Finally, Gaines testified that he had taken no action on the case from the time Mayberry said that the allegations were untrue until the time he admitted the conduct.  Therefore, Mayberry retracted his statement before Gaines took any action on it, a defense under § 575.080.2.

We find no cause for discipline under § 590.080.1(2) because the Director failed to prove that Mayberry committed the criminal offense of making a false report.

B.  Violating a Regulation


The Director’s complaint cites this as a cause for discipline, but cites no other law or regulation that Mayberry violated.  The complaint refers to the regulation that equates a guilty plea or conviction with “committing any criminal act.”  But Mayberry neither pled guilty to nor was convicted of anything.


We find no cause for discipline under § 590.080.1(6).

Summary


We find no cause to discipline Mayberry’s peace officer license.


SO ORDERED on July 18, 2006.



________________________________



JOHN J. KOPP


Commissioner
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