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)

DECISION


We dismiss the petition because it reached us too late.  

Procedure


Maxim Healthcare Services (“Maxim”) filed a petition on December 14, 2007.  On January 8, 2008, the Department of Social Services, Mo HealthNet Division (“the Department”) filed a motion to dismiss (“the motion”) with a supporting affidavit.  We gave Maxim until January 30, 2008, to respond, but Maxim did not respond.


We grant a motion to dismiss if we lack jurisdiction.
  Because the Department included matters outside the pleadings with the motion, we apply our standard for summary determination.
  
Under that standard, the Department prevails if it establishes facts that entitle it to a favorable decision and Maxim raises no genuine dispute as to such facts.
  The Department’s affidavit establishes the following facts without genuine dispute.    
Findings of Fact

1. By letter dated November 6, 2007 (“the denial letter”),
 the Department denied Maxim’s Medicaid claims in the amount of $5,463.25.  
2. Maxim received the denial letter on November 9, 2007.  The 30th day after November 9, 2007, was Sunday, December 9, 2007.  As of that date, we had received no petition appealing the denial letter.
3. Maxim’s petition is dated December 5, 2007, and shows an inside address to us at 9900 Page Avenue, St. Louis, MO 63132, which is the Department’s address.  The Department received the petition on December 11, 2007.  Also on December 11, 2007, the Department forwarded the petition to us by interagency mail.  The petition arrived at our office on 
December 14, 2007.  

Conclusions of Law


We have no jurisdiction to hear the petition because Maxim did not file it with us within the time required by law.  
Maxim had 30 days to appeal the notice under the following provisions.  A Medicaid provider:    

may seek review by the administrative hearing commission of any of the actions of the department of social services specified in subsection 2 . . . of section 208.156, RSMo.[
]  
Subsection 2 of § 208.156 provides that a Medicaid provider:

whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.

The statutes prescribe the following procedure:

The review may be instituted by the filing of a petition with the administrative hearing commission.[
]

But such Medicaid provider:  

shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission[.
]

Therefore, Maxim’s right to our review is subject to the 30-day filing deadline.  

The deadline starts with the date of mailing, when notice is by mail.
  But the record shows no date of mailing.  The Department’s affiant testifies that she “sent” the denial letter by certified mail on November 6, 2007.  But the affiant does not testify that she placed the denial letter in certified mail on that date.  The copy of the certified mailing receipt bears no postmark, only a handwritten notation with the affiant’s initials.  Therefore, we have made no finding as to the date of mailing.  

We calculate the deadline from the date of delivery, which appears on a copy of the return receipt for the certified mailing that accompanies the denial letter, to which the Department refers in its affidavit.  The receipt shows that Maxim received the denial letter on November 9, 2007.  From that date, the 30th day was December 9, 2007, a Sunday.  When Sunday is the last day to act: 

the performance of such act shall be timely if it is performed on the next succeeding day which is not a Saturday, Sunday, or legal holiday.[
]
Therefore, the deadline to file the petition with us was Monday, December 10, 2007.    

By December 10, 2007, no petition appealing the denial letter reached us.  The day after the deadline, the petition reached the Department’s office.  We received it by interagency mail on December 14, 2007.  December 14, 2007, is the date of filing because we did not receive it by certified mail, registered mail, or fax.
  
Summary


The Department has established that the petition was filed when we received it on 
December 14, 2007.  That date was too late.  We grant the motion, dismiss the petition, and cancel the hearing.  

SO ORDERED on April 4, 2008.



________________________________



JOHN KOPP



Commissioner

�Regulation 1 CSR 15-3.440(3)(B)2.  


�Regulation 1 CSR 15-3.440(3)(A)3.


�Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  Statutory references are RSMo 2000 unless otherwise noted.


�The affiant appears to have composed the denial letter in the regular course of the Department’s business, which includes issuing denial letters.  Section 536.070(10).  


	�Section 621.055.1, RSMo Supp. 2007.  


	�Section 621.055.1, RSMo Supp. 2007.


	�Section 208.156.8.


�R.B. Indus. v. Goldberg, 601 S.W.2d 5, 7 (Mo. banc 1980).


�Section 621.205.2.


�Section 621.205.1 and .3.
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