Before the

Administrative Hearing Commission

State of Missouri

KATHRYN MATHEWS,
)



)



Petitioner,
)




)


vs.

)

No. 00-1034 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On April 11, 2000, Kathryn Mathews filed a petition appealing the Director of Revenue’s final decision denying her request for a refund of costs associated with towing her vehicle.

On May 16, 2000, the Director filed a motion for summary determination of the petition.  Our Regulation 1 CSR 15-3.450(4)© provides that we may decide this case without a hearing if the Director establishes facts that (a) Mathews does not dispute and (b) entitle the Director to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Mathews until June 6, 2000, to file a response to the motion, but she did not file a response.  Therefore, the following facts are undisputed. 

Findings of Fact

1. On August 6, 1999, Mathews traded in her 1987 Lincoln Continental for a 1998 Buick.  

2. On August 20, 1999, Mathews paid state and local sales tax and license fees totaling $1,226.88 at the Sugar Creek License Bureau Office in Kansas City.  Pursuant to the license bureau’s instructions, she transferred her motor vehicle license plates from the Lincoln to the Buick.

3. In September 1999, Mathews’ 1998 Buick was towed from a residential neighborhood.  After Mathews located her car, the police informed her that the license plates were still listed under the Lincoln Continental.  Mathews showed the police her registration papers that indicated the transfer of license plates to the Buick.  The police released the Buick to her; however, the towing company required a payment of $135.  

4. Mathews paid the towing company $135.  

5. Mathews returned to the license bureau office.  A license bureau employee admitted that the licensing information for the Buick was not properly entered in the computer.  

6. Mathews filed a refund request for $135 with the Director.

7. On April 4, 2000, the Director issued his final decision denying Mathews’ refund request.

Conclusions of Law


We have jurisdiction to hear Mathews’ petition.  Section 621.050.1.
  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21. 


Mathews has the burden of proof on the petition.  Section 621.050.2.  As the defending party, the Director shows his right to a favorable decision on a claim by establishing facts that negate any element of that claim.  ITT Commercial Fin. Corp., 854 S.W.2d at 381.  


The Director argues that the law does not allow for a refund of the towing expenses.  The Director cites section 144.190, RSMo Supp. 1999, which provides: 


1.  If a tax has been incorrectly computed by reason of a clerical error or mistake on the part of the director of revenue, such fact shall be set forth in the records of the director of revenue, and the amount of the overpayment shall be credited on any taxes then due for the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance shall be refunded to the person legally obligated to remit the tax, such person’s administrators or executors, as provided for in section 144.200.


2.  If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from the date of overpayment.  


3.  Every claim for refund must be in writing under oath, and must state the specific grounds upon which the claim is founded.  Any refund or any portion thereof which is erroneously made, and any credit or any portion thereof which is erroneously allowed, may be recovered in any action brought by the director of revenue against the person legally obligated to remit the tax.  In the event that a tax has been illegally imposed against a person legally obligated to remit the tax, the director of revenue shall authorize the cancellation of the tax upon the director’s record.

(Emphasis added.)


This statute does not entitle Mathews to be paid for the costs associated with towing her vehicle.  The towing costs were not taxes paid due to erroneous or illegal computation or clerical 

error or mistake under section 144.190, RSMo Supp. 1999.  Further, Mathews paid the $135 to the towing company, not to the Director, and that amount is not the proper subject of a refund request with the Director.    


Mathews argues in her petition that it would be unfair for her to be responsible for the towing expense and that the license bureau’s action constituted gross negligence.  However, this Commission does not have authority to apply equitable principles.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  Although we sympathize with Mathews, the law does not provide an exception for this Commission to order the reimbursement of her towing expenses.  Mathews could, however, petition the State Attorney General for a determination of whether her claim could be paid from the state legal expense fund pursuant to section 105.711.2, RSMo Supp. 1999.


We grant the Director’s motion and enter our decision in the Director’s favor.  We deny Mathews’ refund request.


SO ORDERED on June ____, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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