Before the

Administrative Hearing Commission

State of Missouri

KENT MATHES,
)



)



Petitioner,
)




)


vs.

)

No.  08-1272 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny Kent Mathes’ application for a motor vehicle sales tax refund.
Procedure


On July 8, 2008, Mathes filed an appeal from the decision of the Director of Revenue (“the Director”) to deny Mathes’ refund application.  The Director filed an answer and then a motion for summary determination.  We may grant the motion if the Director establishes facts that negate any one of the elements of Mathes’ claim and to which facts Mathes has raised no genuine dispute.
  The Director establishes the facts with certified copies of Department of Revenue (“the Department”) records.
  We gave Mathes until August 18, 2008, to respond to the motion, but he did not respond.  Therefore, we conclude that Mathes raises no genuine dispute as to the following facts.
Findings of Fact


1.
On October 29, 2007, Mathes and Sally J. Mathes (“the Matheses”) purchased a 1981 Eagle motor home for a net price of $10,000.  

2.
On November 2, 2007, the Matheses applied for a title for the motor home.  They paid $422.50 in state sales tax, $175 in local tax, a titling fee of $8.50, and an agent fee of $2.50, for a total of $608.50.
  The Department issued an original title to the Matheses on November 5, 2007.
  

3.
On April 30, 2008, the Matheses and Ray Reese sold a 1981 American Eagle.  The sale price was $14,500.

4.
April 30, 2008, is more than 180 days after October 29, 2007.

5.
On June 2, 2008, the Department received Mathes’ refund application, asking to apply the sale price of the American Eagle to the purchase price of the motor home.  

6.
The Director denied the refund application because more than 180 days elapsed between the date of the sale of the American Eagle and the date of the purchase of the motor home.
Conclusions of Law


We have jurisdiction.
  This Commission is an agency separate and independent from the Department of Revenue.
  We decide Mathes’ appeal by finding the facts anew, applying 
existing law to them, and doing what the law requires the Director to do.
  Mathes has the burden of proof on the refund claim.


Section 144.020 levies a sales tax on the purchase of a motor vehicle.   Section 144.025 provides for sales tax credits.  It allows the purchaser of a motor vehicle to reduce the purchase price on which sales tax is assessed by subtracting from it the sale price of a motor vehicle that the purchaser sells within 180 days before or after the purchase.  Mathes wants to apply the American Eagle’s sale price against the purchase of the mobile home.


Section 144.025.1, RSMo Supp. 2007, provides:


1.  Notwithstanding any other provisions of law to the contrary, in any retail sale . . . where any article on which sales or use tax has been paid, credited, or otherwise satisfied . . . is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged. . . .  This section shall also apply to motor vehicles, trailers, boats, and outboard motors sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle, trailer, boat, or outboard motor within one hundred eighty days before or after the date of the sale of the original article and a bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing.  A copy of the bill of sale shall be left with the licensing office. . . .
(Emphasis added.)  There is no dispute that Mathes sold the American Eagle more than 180 days after the Matheses purchased the mobile home.  Therefore, § 144.025.1, RSMo Supp. 2007, requires a favorable decision for the Director.  
Mathes argues that before he sold the American Eagle, an employee in the Farmington motor vehicle license office told him that the deadline for selling the American Eagle was 
April 30, 2008.  We believe Mathes, and we sympathize with the problem that his reliance on the employee's advice caused him.  However, in cases similar to this, in which a taxpayer relied on erroneous information or advice from one of the Director's subordinates, the Missouri Supreme Court has ruled:  “The incidence of taxation is determined by law, and the Director of Revenue and subordinates have no power to vary the force of the statutes.”
  So also in Mathes’ case, there is no statute that gives us the power to make exceptions, and the law does not provide any.
Summary


We grant the Director's motion and deny Mathes’ refund application.

SO ORDERED on September 2, 2008.



________________________________



NIMROD T. CHAPEL, JR.   


Commissioner

	�1 CSR 15-3.440(3)(B)3.A.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993). 


	�1 CSR 15-3.440(3)(B)3.B and § 536.070(5).  Statutory references are to RSMo 2000, unless otherwise noted.    


	�In ¶ 4 of the motion, the Director alleges that the total of sales and local taxes and of the titling and agent’s fees is $1,780.35.  We arrived at the sum of $608.50 by adding the four amounts.  Also, the $608.50 amount is consistent with the sum of those four figures shown on the motor vehicle title receipt that the Director submitted in Exhibit A.  


	�In ¶ 4 of the motion, the Director alleges that Mathes “titled and licensed the vehicle on May 28, 2008.”  That is inconsistent with the date of issuance on the title being November 5, 2007, and with the indication on the title that the taxes were paid.  The motor vehicle title receipt, which shows that Mathes paid the taxes and fees, has the date “11/02/2007” at the bottom right-hand corner.  This is consistent with the indications on the title that it was issued on November 5, 2007, with taxes paid.  The May 28, 2008, date appears on the upper right-hand corner of the motor vehicle title receipt.  It is probably the date on which that copy of the document was printed for Mathes to send with his refund request, which the Director received on June 2, 2008.
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	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).
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