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DECISION


We deny the application of Jeff Massie for a real estate salesperson license because he has not carried his burden of proving his good reputation and moral character.  
Procedure


On April 6, 2007, Massie filed his complaint.  The complaint seeks review of the Missouri Real Estate Commission’s (“MREC”) denial of Massie’s license application.  We convened a hearing on November 13, 2007.  Samantha A. Harris with Hanrahan Trapp, P.C., represented Massie.  Assistant Attorney General Sean P. Barth represented the MREC.  The MREC filed the last brief on March 14, 2008.  
Findings of Fact

1. Massie was born in 1976.  He started using cocaine in 1995 or 1996.  As of the date of the hearing, Massie had been using cocaine for over ten years.  
2. On January 9, 2002, Massie smoked marijuana, drove over the speed limit, and was pulled over.  Massie was carrying cocaine.  Based on that incident, Massie pled guilty to, and was found guilty of, the Class C felony of cocaine possession under § 195.202.  On January 16, 2004, the court suspended the imposition of sentence and placed Massie on probation for three years (“the first probation”).
3. In 2005, Massie began seeing a psychiatrist to help curb his use of drugs. 
4. On February 21, 2006, Massie was on his way home from a real estate class.  He smoked marijuana and drove 78 mph in a 60 mph zone (“driving”).  Massie was carrying 0.79 grams of cocaine in his vehicle.  
5. In August 2006, Massie ceased drug use and began out-patient drug counseling.    
6. On November 16, 2006, Massie filed his application with the MREC.  
7. On December 6, 2006, Massie pled guilty to, and was found guilty of, the Class C felony of cocaine possession under § 195.202 based on the events in Finding of Fact 4.  The court imposed a sentence of three years’ imprisonment, but suspended execution of the sentence.  The court placed Massie on supervised probation for five years (“the second probation”) with terms that included drug counseling.
8. On January 16, 2007, Massie completed the first probation.  
9. By letter dated February 28, 2007, the MREC denied the application.  
10. On April 24, 2007, Massie completed his voluntary drug counseling.  In August 2007, Massie completed his court-ordered drug counseling.  He attended Narcotics Anonymous and remains in contact with his sponsor.  Massie has a 4-year-old child.  He is a partner in a restaurant, and a broker will hire him if the MREC issues him a license.  
11. Massie is still on the second probation.  

Conclusions of Law

We have jurisdiction to hear Massie’s complaint.
  Because Massie seeks our review of the MREC’s decision, Massie has the burden of proof,
 but the issues are in the MREC’s answer.
  The answer argues that specified statutes provide grounds for denial based on Massie’s cocaine possessions and criminal proceedings.  

I.  Real Estate Business 

The answer also cites the provisions of § 339.100.2(19), which applies if Massie committed:

[a]ny other conduct which constitutes untrustworthy, improper or fraudulent business dealings, . . . or gross negligence[.]  

The only “other” conduct in the complaint is Massie’s driving.  That conduct was not “business dealings” of any kind and did not constitute gross negligence.  Gross negligence is a departure from, manifesting a conscious indifference to, a standard of professional practice.  No standard of real estate sales is at issue in Massie’s driving, irresponsible though it was.  We do not deny Massie’s application based on his driving.  

II.  Qualifications for a License
The answer cites § 339.080.1, RSMo 2000:  

The [MREC] may refuse to examine or issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of section 339.100[.]

The MREC alleges an act or practice specified in the provisions of § 339.100.2(16):
Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040[.] 

Section 339.040.1 provides the following grounds for the MREC to refuse to issue a license:  
Licenses shall be granted only to persons who present . . . satisfactory proof . . . that they: 

*   *   *


(3) Are competent to transact the business of a . . . salesperson in such a manner as to safeguard the interest of the public. 
Competence relates to “the actual ability of a person to perform in that occupation”
 or the general disposition to use such ability.
  A real estate salesperson’s abilities include holding client funds in escrow.
  


As evidence that Massie lacks the required competence, the MREC cites Massie’s criminal cases under § 195.202, RSMo 2000:

1.  Except as authorized by sections [that are irrelevant here], it is unlawful for any person to possess or have under his control a controlled substance.
2.  Any person who violates this section with respect to any controlled substance . . . is guilty of a class C felony.

Massie’s conduct manifested dependence, which earns cocaine its place as a Schedule II controlled substance.
  Dependence on a controlled substance argues against competence in the handling of other persons’ funds.  


Massie argues that criminal proceedings cannot constitute grounds for denial under 
§ 620.135, RSMo 2000:  
Except as otherwise specifically provided by law, no license for any occupation or profession shall be denied solely on the grounds that an applicant has been previously convicted of a felony.

Massie also cites Missouri Real Estate Comm'n v. Berger.
  In that case, the Court of Appeals expressly overturned our decision applying the language of § 339.100.2(16) and § 339.040.1(3) to a cocaine-related conviction. 
  The court held that such language applied only to business-related conduct.  

But the MREC cites statutes specifically providing otherwise, added after Berger.
  The MREC cites the provisions of § 339.100.2(18) applicable to Massie if he has:

Been finally adjudicated and found guilty, or entered a plea of guilty . . . in a criminal prosecution under the laws of this state or any other state . . . for any offense reasonably related to the qualifications [of a real estate salesperson.]  
The qualifications of a real estate salesperson include good moral character under § 339.040.1:  

Licenses shall be granted only to persons who present . . . satisfactory proof to the [MREC] that they: 


(1) Are persons of good moral character[.] 

Those provisions specifically allow denial based on criminal proceedings unrelated to business.  Good moral character includes respect for the rights of others and the law.
  Therefore, possessing cocaine is reasonably related to and argues against good moral character.  
Massie cites § 314.200, RSMo 2000, which provides that when we consider criminal proceedings as evidence of character, we must also consider other specified factors:  
[1] the nature of the crime committed in relation to the license which the applicant seeks, [2] the date of the conviction, [3] the conduct of the applicant since the date of the conviction and [4] other evidence as to the applicant’s character.

Cocaine dependency relates to real estate sales competency because of the licensee’s responsibility for client funds.  Massie cites various supports to help him cope with his cocaine 
dependency, including 12-step programs and his child.  He argues that he never tested positive for drugs and has no record of violating his first probation.
But that argument ignores his offense of February 21, 2006.  That offense occurred during psychiatric treatment and the first probation, and after he filed his application.  Massie’s treatment is only recently completed, and his second probation is not completed.  The court’s continuing scrutiny would be incongruous with the practice of real estate sales.  Massie has not yet shown that he merits the “seal of the state’s approval upon the licentiate [, which] certifies to the public that he possesses [the statutory] requisites.”
  He has not carried his burden of proving good moral character.  
Massie’s criminal proceedings and cocaine possession are grounds for denying his application under § 339.080.1, RSMo 2000; § 339.100.2(16) and (18); and § 339.040.1(1) 
and (3).
  
III.  Mandate and Discretion


Our conclusions have one effect under § 339.040.1 and another effect under § 339.080, RSMo 2000, and § 339.100.2.  Section 339.080, RSMo 2000, and § 339.100.2 use the term “may,” which means a delegation of discretion to grant or refuse the application,
 which we exercise against the background of the facts we have found on the record.
  What the statutes allow the MREC to do, we may do.
  

But we must do what the statutes require the MREC to do.
  The statutes require denial of an application under § 339.040.1 because it uses the term “shall.”  “Shall” means a mandate.
  

The mandate under § 339.040.1 does not, in this case, conflict with the discretion under 
§ 339.080, RSMo 2000, and § 339.100.2.  That is because the brief time since Massie’s conviction, and the history of cocaine dependence on which it was based, inclines our discretion against him.  Therefore, we deny the application.  
Summary


We deny Massie’s application under § 339.040.1(1) and (3); § 339.080.1, RSMo 2000; and § 339.100.2(16) and (18).  

SO ORDERED on May 27, 2008.



________________________________



JOHN J. KOPP


Commissioner

�Section 621.120, RSMo 2000.  Statutory references are to RSMo Supp. 2007 unless otherwise noted.


�Id.  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


	�Section 1.020(8), RSMo 2000. 


	�Johnson v. Missouri Bd. of Nursing Home Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  


�Section 339.105.


�Section 195.017.3 and .4(1)(d).


�764 S.W.2d 706 (Mo. App., E.D. 1989).  


�Id. at 709-10.


�Sections A and 339.040, S.B. 18, 87th Gen. Assem., 1st Reg. Sess. (1993 Mo.Laws 943, 947).  


�State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  


�� HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=7aa2fdde12e7528d5ff496b2a6426d49&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2006%20Mo.%20Admin.%20Hearings%20LEXIS%209%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b65%20S.W.2d%20943%2cat%20950%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzb-zSkAW&_md5=56bfe448519a0188a4c280b79899a262" \t "_parent" �State ex rel. Lentine v. State Bd. of Health, 65 S.W.2d 943, 950 (Mo. 1933).�


�The MREC’s brief also argues that cocaine possession is a crime involving moral turpitude, which is another basis for denial under § 339.100.2(18), but is not raised in the MREC’s answer.  


�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).


�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


�Id.


�State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).





PAGE  
7

