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)




)
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)

DECISION 


Joseph Marmaud is not entitled to licensure as a real estate salesperson. 
Procedure


Marmaud filed a complaint on September 14, 2009, challenging the Missouri Real Estate Commission’s (“MREC”) decision denying his application for licensure.  The MREC filed an answer on September 24, 2009.


This Commission convened a hearing on the complaint on December 15, 2009.  Marmaud represented himself.  Assistant Attorney General Jonathan M. Hensley represented the MREC.  The reporter filed the transcript on February 17, 2009.  
Findings of Fact


1.  On February 10, 2008, Marmaud restrained K.G., a minor, with duct tape at his place of employment. 


2.  On June 26, 2008, in the Circuit Court of Buchanan County, Marmaud pled guilty to felonious restraint for the conduct described in Finding of Fact 1.  The court suspended the imposition of sentence, ordered him to serve 60 days of shock detention, and placed him on probation for five years.  As part of the terms of probation, the court ordered Marmaud not to consume alcohol, not to enter into any establishment whose primary source of income is the sale of alcohol, and not to be the supervisor of minor females.  The court further ordered Marmaud to participate in “Pathways to Change,” to follow the recommendations of court-ordered evaluations, to participate in counseling, to voluntarily register on the sex offenders’ list, and to abide by a curfew from 9:00 p.m. to 6:00 a.m.   


3.  Marmaud applied to the MREC for licensure as a real estate salesperson.   

4.  On August 17, 2009, the MREC denied Marmaud’s application.  
Conclusions of Law


We have jurisdiction to hear Marmaud’s complaint.
  Marmaud has the burden to show that he is entitled to licensure.
  We decide the issue that was before the MREC,
 which is the application.  We exercise the same authority that has been granted to the MREC.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
 

I.  Cause for Denial

The MREC makes no argument that Marmaud fails to meet the qualifications for licensure under § 339.040.  Instead, the MREC cites and relies upon § 339.080.1,
 which 
provides:  “The commission may refuse to examine or issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of the section 339.100[.]”  “May” means an option, not a mandate.
  Therefore, § 339.080 gives us the discretion to grant or deny the application for any of the causes set forth in § 339.100.2.  
A.  Act That Would be Grounds to Refuse License

Section 339.100.2(16) authorizes discipline and thus denial for:
[c]ommitting any act which would otherwise be grounds for the commission to refuse to issue a license under section 339.040[.]

Section 339.040 states:

1.  Licenses shall be granted only to persons who present, and corporations, associations, or partnerships whose officers, associates, or partners present, satisfactory proof to the commission that they:

(1) Are persons of good moral character; and
(2) Bear a good reputation for honesty, integrity, and fair dealing; and
(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.
1.  Good Moral Character

Again, we note that the MREC’s answer does not allege that Marmaud’s application should be denied outright for lack of good moral character under § 339.040.1(1).  Instead, the MREC makes the somewhat circular argument, though permissible under the statutes, that Marmaud’s application may be denied under § 339.080.1 and 339.100.2(16).  The MREC argues that Marmaud’s conduct would be grounds for the MREC to refuse to issue a license on grounds that he is not a person of good moral character.  Good moral character is honesty, fairness, and 
respect for the law and the rights of others.
  When the licensing agency proves an applicant’s criminal record, we examine the applicant’s moral character on the basis of his conduct, present reputation, evidence of any rehabilitation, and “a consideration and determination of the entire factual congeries.”
  


Section 314.200
 states:

No board or other agency created pursuant to laws of the state of Missouri, or by any city, county or other political subdivision of the state, for the purpose of licensing applicants for occupations and professions may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant’s incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation.  The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the crime 

committed in relation to the license which the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction and other evidence as to the applicant’s character.

Although Marmaud technically does not have a conviction because the court suspended the imposition of sentence,
 § 314.200 refers to the applicant having been placed on probation, thus expressing the legislature’s intent that the statute be applied to a situation such as the one before us.  


Marmaud argues that he has had no other incidents and that he is rehabilitated.  However, his crime is recent and is related to the license that he seeks because a real estate salesperson may be alone in a house with someone, and Marmaud feloniously restrained a minor at his place of 
employment.  We determine that his past conduct evidences a lack of good moral character.  There is cause for denial under §§ 339.080.1 and 339.100.2(16).
2.  Reputation


The MREC argues that there would be cause to deny Marmaud’s application because his conduct demonstrates that he does not bear a good reputation for honesty, integrity, and fair dealing.  Reputation means “the estimation in which one is generally held : the character commonly imputed to one as distinct from real or inherent character[,]”
  Reputation is not a person’s actions; it is “the general opinion . . . held of a person by those in the community in which such person resides[.]”
  Reputation is the “consensus view of many people[.]”


In his responses to the MREC’s requests for admissions, Marmaud admitted that there is cause to deny his application under §§ 339.080.1 and 339.100.2(16).  However, this Commission must make an independent determination.
  The MREC offered no evidence as to Marmaud’s reputation except his criminal record.  Marmaud is not subject to denial under §§ 339.080.1 and 339.100.2(16).

3.  Competence


The MREC argues that there would be cause to deny Marmaud’s application because his conduct demonstrates that he is not competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.  Competent is defined as “having requisite or adequate ability or qualities[.]”
  


As we have stated, a real estate salesperson may be alone in a house with someone, and Marmaud feloniously restrained a minor at his place of employment.  This shows that he is not 
competent to transact the business of a real estate salesperson in such a manner as to safeguard the interest of the public.  He is subject to denial under §§ 339.080.1 and 339.100.2(16).

B.  Criminal Offense

Section 339.100.2(18) authorizes discipline and thus denial if a licensee has:
[b]een finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this state or any other state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
The MREC argues that Marmaud pled guilty to a crime that is reasonably related to the qualifications, functions, or duties of a real estate salesperson, and that he pled guilty to a crime that involves moral turpitude.

Section 565.120.1
 provides: 

A person commits the crime of felonious restraint if he knowingly restrains another unlawfully and without consent so as to interfere substantially with his liberty and exposes him to a substantial risk of serious physical injury.  

1.  Reasonably Related to Qualifications, Functions or Duties of Profession

Reasonable relation is a low threshold.  To relate is to have a logical connection.
 As we have already stated, a real estate salesperson may be alone in a house with someone, and Marmaud feloniously restrained a minor at his place of employment.  Good moral character is a qualification for licensure.  Therefore, Marmaud’s crime is reasonably related to the qualifications, functions or duties of the real estate salesperson profession.  There is cause for denial under §§ 339.080.1 and 339.100.2(18).     

2.  Moral Turpitude

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

We conclude that the crime of felonious restraint, restraining another person unlawfully and without consent so as to expose that person to a substantial risk of serious physical injury, is contrary to justice and good morals, and necessarily involves moral turpitude.  There is cause for denial under §§ 339.080.1 and 339.100.2(18).

C.  Other Conduct

Section 339.100.2(19) authorizes discipline and thus denial for:

[a]ny other conduct which constitutes untrustworthy, improper or fraudulent business dealings, demonstrates bad faith or incompetence, misconduct, or gross negligence[.]

The adjective “other” means “not the same : DIFFERENT <any [other] man would have done better>.”
  Accordingly, this subdivision refers to conduct different from that referred 

to in the remaining subdivisions of § 339.100.2.  As the conclusions above show, Marmaud’s guilty plea is conduct to which some of the other subdivisions apply.  Therefore, there is no cause for denial under §§ 339.080.1 and 339.100.2 (19).
II.  Exercise of Discretion

The appeal vests in this Commission the same degree of discretion as the MREC, and we need not exercise it in the same way.
  The primary purpose of professional licensing is to protect the public.
  But “the license granted places the seal of the state’s approval upon the licen[see.]”
  An applicant claiming rehabilitation should at least acknowledge guilt and embrace a new moral code.


Marmaud acknowledges his guilt and has had no further incidents.  However, we agree with the MREC that insufficient time has passed to allow us to give the State’s seal of approval and grant his application for licensure.  Significantly, Marmaud’s guilty plea to a felony was on June 26, 2008, for an incident that occurred on February 10, 2008, and he is still on probation.  The court imposed conditions on his probation, and there is no evidence as to his participation and progress in counseling.
  Marmaud’s incident was serious and occurred in the course of his 
employment.  Due to the recentness and seriousness of the offense, we must protect the public by denying licensure to Marmaud at this time.  
Summary

We deny Marmaud’s application for licensure.

SO ORDERED on May 4, 2010.



________________________________



JOHN J. KOPP  



Commissioner
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