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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2279 BN



)

PAMELA MARLOW,
)




)



Respondent.
)

DECISION


Pamela Marlow is subject to discipline for making errors in documenting medications.
Procedure


On December 6, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Marlow.  Marlow received a copy of the complaint and our notice of complaint/notice of hearing prior to March 21, 2011.  She filed an answer on April 18, 2011.

We held a hearing on July 25, 2011.  Stephan Cotton Walker represented the Board.  Neither Marlow nor anyone representing her appeared.  The case became ready for our decision on August 23, 2011, the date written arguments were due.

Findings of Fact

1. Marlow is licensed by the Board as a licensed practical nurse (“LPN”).  Her license is current and active, and was so at all relevant times.
2. Marlow was employed as an LPN at the Potosi Correctional Center (“Potosi”) from September 20, 2005 through January 6, 2007.
3. During Marlow’s shift at the prison, it was discovered that a Klonopin pill was missing.  Klonopin is a controlled substance.
  Staff members were asked to submit to a drug screen.
4. Marlow was not at work when the staff members were asked to submit to the drug screen.  A supervisor tried to contact her to tell her to report for the drug screen, but Marlow did not timely report and submit to the drug screen.  Her employment was terminated.
5. Marlow was employed as an LPN with Belleview Valley Nursing Home (“Belleview”) in Belleview, Missouri, from approximately February 2009 through May 2009.  

6. On April 29, 2009, Marlow left her shift early, at 3:00 a.m.

7. Marlow’s medication count sheet was found to be inaccurate.  One medication was found to be off by one, and another was found to have an extra pill.  Although she left at 3:00 a.m., she charted that she had given a patient medication at 4:00 a.m.

8. Marlow has a history of using controlled substances that were prescribed for her.  At one point, she went to a rehabilitation facility called Christmas Creek Village, in Arkansas, for three months.  
9. Marlow no longer takes any narcotics, even cough medicine.

The Board's Evidence


The Board’s evidence in this case consists of three exhibits.  Exhibit 1 is an affidavit from the Board’s executive director, with attached records.  The affidavit states, inter alia, that the executive director is “personally acquainted with the facts herein stated,” and that:
3.  These pages of records are kept by the Board in the regular course of business, and it was the regular course of business of the Board for an employee or representative of the Board with knowledge of the act, event condition, [sic] opinion or diagnosis recorded to make the record or to transmit information thereof to be included in such record; and the record was made at or near the time of the act, event, condition, opinion or diagnosis.

Attached to the affidavit is a document titled “DETAILS OF INVESTIGATION.”   It summarizes several interviews with various people, including Marlow’s husband, who originally filed the complaint on Marlow with the Board.  The investigation is not signed, dated, or attested.  Attached to the investigative report are several exhibits, including the original complaint letter from Marlow’s husband, a copy of some unsigned handwritten notes, copies of what appear to be controlled substance logs, and copies of  blister packs from which certain medications have been removed.  All of this is hearsay, none of it is authenticated, and much of it is difficult to interpret.

Exhibit 2 is a sworn affidavit from Kim Randolph, with factual averments regarding the Klonopin discrepancy at Potosi prison, and Marlow’s failure to submit to a drug screen.  Nowhere does the affidavit identify Randolph – who she is, what her position was when Marlow was terminated, or how she might have personal knowledge of the averments within the affidavit.
\
Exhibit 3 is a copy of the Board’s request for admissions.  It appears as if Marlow completed it, but it is neither signed nor notarized.  Supreme Court Rule 59.01(d)(4) provides that “The response shall be signed by the party or the party’s attorney.”  


An unsigned request for admissions may have little evidentiary value, but it does not seem appropriate to consider it in the same fashion as an unanswered request.
  The document 
appears to have been filled out by Marlow.  Instead of treating it as conclusive proof for either party’s position, we conclude that it has evidentiary value similar to the other unauthenticated hearsay documents submitted by the Board, and we consider the admissions and denials contained therein in that light.
Section 536.070(10)
 allows for the admission of business records when a proper foundation is presented.  However, those portions of business records that report the observations of others as opposed to the record writer's observations (such as the investigator's summary of her interviews) are hearsay when offered to prove the truth of those statements and are inadmissible when objected to.
  Marlow did not appear at the hearing.  Accordingly, no one objected to the admission of these records. Therefore, we admitted the Board’s Exhibit 1 in its entirety.  Section 536.070(8)
 provides: “Any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.”

But we comment on the evidence in this case because it is virtually all hearsay, and much of it is of little value.  This Commission should not have to work harder to understand the Board’s evidence than the Board does to select and present that evidence.  When the Board brings a case against a licensee, it has the burden of proof and it should endeavor to meet that burden with relevant, admissible evidence.  As we remarked in another case:
A licensing authority who has the burden of proof and who bases its case on documents offered without any accompanying explanation or testimony makes a brave assumption that we will both admit those documents and understand them well enough to consider them credible and to conclude that they constitute a preponderance of the evidence to prove the facts alleged in the complaint. In this case, we have admitted the documents and our examination of them convinces us that they appear to be genuinely created in the course of the Board's and the hospital's business and that the reports of other people's observations appear to be made 
without any motivation to fabricate what the others said. Accordingly, we find the documents credible and sufficient to constitute a preponderance of the evidence to prove the allegations set forth in the complaint.[
]

For similar reasons, we consider the Board’s evidence in this case.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Marlow has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.] 
Professional Standards – Subdivision (5)


The Board alleges that Marlow’s conduct constituted misconduct, incompetence, and/or gross negligence in the performance of the functions and duties of an LPN.
Misconduct means “the willful doing of an act with a wrongful intention[;] intentional 
wrongdoing.”
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


When Marlow worked at Belleview, she made errors in her medication count sheet, and she documented the administration of one medication at a time she could not possibly have given it – an hour after she left her shift.  We have no evidence that these errors were purposeful; they could simply have been mistakes. Thus, we do not find that she committed misconduct.  However, several such medication errors on one shift represent an egregious deviation from professional standards.  We conclude she was grossly negligent.  Although these errors are of the type that could evidence incompetence, they all occurred on one shift.  This is not sufficient evidence of her “state of being,” and we therefore do not find incompetence. 

We find no cause for discipline with respect to the Klonopin discrepancy at Potosi.  Although Marlow at one time had prescriptions for several controlled substances, and went to rehabilitation, in her answer she denied stealing from any patient or company, and the Board has no proof that she did, other than that she failed to timely submit to a drug screen.  This is simply not enough evidence to prove that Marlow committed any wrongdoing in connection with this incident.

Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.


Patients and coworkers rely on LPNs to make and maintain accurate medication records.  Marlow did not do so at Belleview.  She is subject to discipline under § 335.066.2(12).
Summary


Marlow is subject to discipline under § 335.066.2(5) and (12).  

SO ORDERED on October 4, 2011.


________________________________



KAREN A. WINN


Commissioner
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