Before the

Administrative Hearing Commission

State of Missouri

DEPARTMENT OF HEALTH & SENIOR
)

SERVICES,
)



)



Petitioner,
)




)


vs.

)

No. 08-1994 DH



)

DARLENE A. MARGRABE, d/b/a
)

DARLENE’S PRESCHOOL AND DAY
)

CARE,


)




)



Respondent.
)

DECISION


Darlene A. Margrabe, d/b/a Darlene’s Preschool and Day Care, is subject to discipline because she spanked or swatted a child and because this was related to a toilet-training incident.
Procedure


On November 21, 2008, the Department of Health and Senior Services (“the Department”) filed a complaint.  On December 6, 2008, we served Margrabe with a copy of the complaint and our notice of complaint/notice of hearing.  On April 13, 2009, we held a hearing on the complaint.  Joi N. Cunningham represented the Department.  Margrabe represented herself.  The matter became ready for our decision on August 10, 2009, the date the last brief was filed.  On September 25, 2009, Margrabe filed further correspondence.
Findings of Fact

1. Darlene A. Margrabe, d/b/a Darlene’s Preschool and Day Care, was issued a family child-care home license on December 1, 2007.  The license expires on November 30, 2009.
2. Margrabe’s facility is located at 800 Pine Street, Sikeston, Missouri, 63801.  She has the following limitation on her license:  10 children ages birth through 12 years between the hours of 6:30 a.m. to 5:30 p.m.  Margrabe’s license is further limited depending upon the number of children present under the age of two and the number of adult caregivers.
3. On July 3, 2008, at approximately 12:30 p.m., Margrabe spanked Child A, age 4, two times on the buttocks while she was trying to clean her because the child refused to cooperate with cleaning up after a toileting accident.  
4. Child A’s parents picked up the child from Margrabe’s facility at approximately 3:45 p.m.  While in the car, Child A told her parents about the spanking.  The parents pulled over and examined their child, finding reddish marks and bruising in the shape of a handprint on Child A’s right buttock.  The parents returned to Margrabe’s facility and asked about the marks.  Margrabe admitted to spanking Child A and begged them not to report her to the police.
5. The Sikeston Police Department was contacted on July 3, 2008, and Officer B. Penrod was assigned to handle the complaint.  When asked what happened, Margrabe told the officer that Child A had a toileting accident.  While Margrabe was cleaning the child, the child was trying to smear the mess on herself.  Margrabe told the officer that she did spank Child A one time on the buttocks with an open hand.  She told the officer that it was not for punishment, but to stop Child A from smearing the mess.
6. The Department’s Section for Child Care Regulation received a complaint about the incident on July 7, 2008.  Child Care Facility Specialist Cathy Harris was assigned to investigate the complaint.  Harris co-investigated the complaint with Susan Wilfong, an Out of Home 
Investigator for the Department of Social Services (“DSS”), because a complaint about the incident was also made to the Child Abuse and Neglect hotline.
7. On July 7, 2008, Harris and Wilfong obtained and reviewed the information obtained by Officer Penrod, then interviewed Child A about the incident.
8. Child A told them that Margrabe was mad because she soiled her pants.  She stated that the spanking occurred in the bathroom while cleaning up.  Child A stated that she was standing when spanked.  Harris and Wilfong then looked at Child A’s buttocks.  Harris saw light bruising on Child A’s left buttock.
9. Harris and Wilfong next interviewed Child A’s mother about the incident.  Child A’s mother stated that when she asked Margrabe if she spanked Child A, Margrabe responded, “Not like that.  I didn’t spank (Child A) like that.”  Child A’s mother reported that Margrabe tried to hug them and begged them not to report her.
10. Harris and Wilfong interviewed Margrabe about the incident.  Margrabe initially denied spanking Child A.  Margrabe then stated that she “may have done” while holding up her open right hand and making a forward movement in the air.  Margrabe then stated, “If you want to call it a swat, whatever.”  She stated that she was trying to get Child A cleaned up and that she was not mad.  She then stated, “I swatted (Child A) on the butt.  Well, that’s what I did.” and “I did not do it for discipline.”  Margrabe described how Child A would not cooperate with cleaning up and Child A was trying to get away.  Margrabe admitted that Child A cried for about a minute.  She further stated, “I swatted about one-fourth to one-half as hard as I possibly could.”  Margrabe admits swatting Child A with her right hand because Child A was trying to get away and just wouldn’t stand up.”

11. By letter dated March 27, 2009, the DSS Child Abuse and Neglect Review Board informed Margrabe that the former finding that the abuse allegation was substantiated had been overturned.  The finding had been updated to unsubstantiated.
12. On August 12, 2008, the Department sent a letter to Margrabe, by certified mail, notifying her of its decision to revoke her family child-care license for violating child-care regulations. 
13. On August 28, 2008, Margrabe requested a hearing, and the Department filed its complaint.
14. Margrabe has had no other problems related to her day care license.
Conclusions of Law 


The Department filed a complaint pursuant to § 210.245.2,
 which states:

If the department of health proposes to deny, suspend, place on probation or revoke a license, the department of health shall serve upon the applicant or licensee written notice of the proposed action to be taken.  The notice shall contain a statement of the type of action proposed, the basis for it, the date the action will become effective, and a statement that the applicant or licensee shall have thirty days to request in writing a hearing before the administrative hearing commission and that such request shall be made to the department  of health.  If no written request for a hearing is received by the department of health within thirty days of the delivery or mailing by certified mail of the notice to the applicant or licensee, the proposed discipline shall take effect on the thirty-first day after such delivery or mailing of the notice to the applicant or licensee.  If the applicant or licensee makes a written request for a hearing, the department of health shall file a complaint with the administrative hearing commission within ninety days of receipt of the request for a hearing.

This statute gives us jurisdiction to hear this case.  The Department has the burden of proof by preponderance of the evidence.
  “Preponderance of the evidence is that which is of greater 
weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”
  The Department  meets this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.


Margrabe offered into evidence Case.net printouts concerning Child A’s father.  The Department objected, and we took the objection with the case.  We overrule the objection, but give the evidence little weight because there is no evidence to support a finding that either of Child A’s parents struck her.  Child A’s father did not testify.

Section 210.221.1(2) provides that the Department has the following powers and duties:

To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license[.]

The Department argues that Margrabe is subject to discipline under § 210.221.1(2) for violating the following regulations: 


Regulation 19 CSR 30-61.l75(1)(C)3 stating:  “Only constructive, age-appropriate methods of discipline shall be used to help children develop self-control and assume responsibility for their own actions.”


Regulation 19 CSR 30-61.175(1)(C)7 stating:  “Physical punishment including, but not limited to, spanking, slapping, shaking, biting or pulling hair shall be prohibited.”


Regulation 19 CSR 30-61.175(1)(C)9 stating:  “Punishment or threat of punishment shall not be associated with food, rest or toilet training.”

Throughout the proceeding Margrabe has denied that she spanked Child A.  She has characterized the action as a “swat” or “flick of the hand” during the investigation and at the hearing.  She testified:

Q: In the process of cleaning Child A, did you swat her bottom?
A: I don’t call it a swat.  I call it trying to get her hand away so that I could wipe her off.

Q: In the process of cleaning Child A, did your hand make force or contact with her bottom?

A: Yes.

Q: Okay.  When interviewed by the Sikeston public safety officer or Kathy Harris or Susan Wilfong, did you demonstrate for them the motion you used in striking Child A’s bottom?

A: I described it.

Q: You described it?

A: Yes.

Q: And how did you describe it?

A: I said it was like a flick of the hand, of the wrist.[
]

Regardless of the term used, Margrabe struck Child A, and the contact resulted in a bruise on the child’s bottom.  This was in the context of a toilet-related incident.  The key to whether Margrabe violated the regulations is whether this contact was “discipline” as the Department alleges or an accidental contact while Margrabe was swatting Child A’s hand so that she could be cleaned.

Margrabe denied that the contact was discipline or punishment.  The Department points to Margrabe’s statements admitting that Child A was being uncooperative and difficult to clean.  “Discipline” is defined as “control gained by enforcing obedience or order[.]”
  “Punish” is defined as “to deal with roughly or harshly” and “to inflict injury on : HURT[.]”
  We agree with the Department that this was not accidental contact.  Margrabe was attempting to gain control over a child who was not cooperating.  She dealt roughly with and inflicted injury on Child A.  The physical contact was not a constructive, age-appropriate form of discipline.  Margrabe violated the regulations and is subject to discipline.


Margrabe asks that her license not be revoked, setting forth other levels of discipline that might be imposed against her.  This Commission determines whether there is cause for discipline.  The Department will hold a hearing to hear evidence and argument about the level of discipline to impose.

Summary

Margrabe is subject to discipline under § 210.221.1(2).

SO ORDERED on November 24, 2009.



________________________________



JOHN J. KOPP



Commissioner

�Quotations in this finding are from Exhibit B.


�Statutory references, unless otherwise noted, are to RSMo 2000.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


�Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968).


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


�Id.


�At the hearing, the Department dismissed the allegation in its complaint that Margrabe violated Regulation 19 CSR 30-61.175(1)(A)10.  (Tr. at 72.)  That regulation states:  “Children shall not be subjected to abuse/neglect as defined by section 210.110, RSMo.”


�Tr. at 86-87.


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 356 (11th ed. 2004).


�Id. at 1009.


�Section 621.110, RSMo Supp. 2008.
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