Before the

Administrative Hearing Commission

State of Missouri

ERIC S. and DARLENE A. MARGRABE,
)



)



Petitioners,
)




)


vs.

)

No. 03-0898 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the petition of Eric S. and Darlene A. Margrabe because they filed it too late.  


The Margrabes appealed the Director of Revenue’s denial of a claim for a refund of sales tax.  On June 10, 2003, the Director filed a motion, with supporting exhibits, to dismiss the appeal.  The Director argues that the Margrabes did not file the appeal in time.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may dispose of this case without a hearing if the Director establishes facts that (a) Margrabe does not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We heard the parties’ arguments by telephone on June 26, 2003.  The Margrabes do not dispute the following facts.

Findings of Fact

1. On October 9, 2002, the Director mailed a final decision to the Margrabes denying a refund of sales tax paid on a motor vehicle.  

2. On May 22, 2003, Margrabe transmitted their petition to this Commission by certified mail.

3. May 22, 2003, is more than 60 days after October 9, 2002.

Conclusions of Law


Section 144.261 provides that we have jurisdiction to hear a petition from the Director’s decision, but requires that such petition be filed “within sixty days after the mailing or delivery of such decision[.]”  


Failure to comply with the statutory time limitations for appeal from an administrative agency decision, whether to another administrative body or to a circuit court, results in the lapse of subject matter jurisdiction and the loss of right of appeal.  Daly v. Warner-Jenkinson Mfg., 92 S.W.3d 319, 322 -323 (Mo. App., E.D. 2002), citing Fayette No. 1, Inc. v. Missouri Dep’t of Soc. Servs., 853 S.W.2d 393, 396 (Mo. App., W.D. 1993).  The reason for this seemingly harsh rule is that this Commission is a creation of the legislature and therefore has only such power as the legislature gives us.  State Bd. of Regis'n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  For that reason, we may not act until all the required conditions occur, including a proper invocation of our jurisdiction.  State ex rel. Robinson v. Crouch, 616 S.W.2d 587, 592 (Mo. App., S.D. 1981).


At the conference, Darlene Margrabe detailed the efforts to obtain the sales tax refund.  Despite their best efforts, the Margrabes could not procure the documentation required, and the Director denied the refund.  Darlene Margrabe also described an earlier effort to appeal the denial.  Eric S. Margrabe drafted a petition dated November 16, 2002, and addressed it to this Commission.  However, that petition was sent to the Director, and we didn’t receive it until the Margrabes included it with the petition that is before us now.  


Section 621.205.1 provides:


For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing. If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.

Under that statute, no petition was filed with this Commission until the Margrabes sent it to us by certified mail.  That date was beyond the 60 days allowed for appeal.  


We sympathize with the Margrabes’ attempts to obtain a sales tax refund and their attempt to appeal to this Commission.  However, the law must circumscribe this Commission’s actions.  We have no jurisdiction to hear a petition filed out of time.  Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc 1988), cert. denied, 488 U.S. 893 (1988).  Therefore, we grant the motion and dismiss the petition.


SO ORDERED on July 8, 2003.



____________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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