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DECISION


We deny Alexandra G. Manzonelli’s application for a real estate salesperson license (“application”) because she cannot prove that she completed the prescribed curriculum within six months of her date of application.   

Procedure


Manzonelli filed her complaint on September 18, 2006.  She appeals the denial of her application by the Missouri Real Estate Commission (“the MREC”).  We convened a hearing on the complaint on January 5, 2007.  Though notified of the time and place of the hearing, Manzonelli made no appearance.  At the hearing, the MREC filed a motion to dismiss for failure to prosecute (“motion to dismiss”), which we took with the case.    


On January 31, 2007, Manzonelli filed an affidavit with a cover letter asking us to decide this case in her favor.  We notified the parties that we would treat the filing as a motion for summary determination by our order dated February 6, 2007.  In that order, we explained that we 
may decide this case without a hearing if the facts entitle any party to a favorable decision and the other party raises no genuine issue as to such facts.
  The MREC filed its response on February 20, 2007.  

Because Manzonelli seeks our decision on the merits, we deny the MREC’s motion to dismiss and decide the application on the following undisputed material facts.  
Findings of Fact

1. Manzonelli completed the curriculum prescribed for a real estate salesperson on September 9, 2005.  
2. No application for Manzonelli arrived at the offices of the MREC by March 9, 2006.  On August 31, 2006, the MREC received Manzonelli’s application.  It was in an envelope postmarked August 30, 2006.  
3. By notice dated September 1, 2006, the MREC denied the application.  

Conclusions of Law


We have jurisdiction to hear Manzonelli’s complaint.
  We decide the complaint by making findings of fact, applying the law to them, and re-making the appealed decision as the law requires.
  The decision before us is whether to grant or deny Manzonelli’s application.  Manzonelli has the burden of proving that the law entitles her to a license.
  Therefore, the MREC wins if it shows that Manzonelli is unable to prove at least one of the licensing requirements.
  

The MREC’s answer sets forth the grounds for denial.
  It cites § 339.040.6:  
Each application for a salesperson license shall include a certificate from a school accredited by the [MREC] under the provisions of section 339.045 that the applicant has, within six months prior to the date of application, successfully completed the prescribed salesperson curriculum . . . offered by such school[.]
(Emphasis added.)  “Shall” signifies a mandate and means “must” in the present tense.
  Therefore, to prove her case, Manzonelli must show that no more than six months passed between “successfully complet[ing] the prescribed salesperson curriculum” and “the date of application.”  Because Manzonelli successfully completed the prescribed salesperson curriculum on September 9, 2005, her date of application cannot be later than March 9, 2006 (“the deadline”).  

Manzonelli argues that delivery to her broker constituted the “date of application,” but she cites no authority defining “date of application” in that manner, and we know of none.  On the contrary, the plain purpose of the time limit is to license the applicant while the curriculum is still fresh in her mind.  Simply delivering the application to the broker does not fulfill that purpose.  

The MREC has published two interpretations of the “date of application”:  
· the date “the application for license is postmarked by a postal service”
 or 
· the date on which the MREC “receive[d] this application[.]”
  
Neither of those dates aids Manzonelli because each was after the deadline.  The MREC’s business records establish that her application had not arrived as of the deadline.  Manzonelli states that she believes that her broker sent the application earlier, soon after she received notice 
that she passed the examination, but her affidavit does not offer first-hand knowledge or other admissible evidence of such facts.  That affidavit does not prove that she met the deadline.  
Manzonelli also argues that no applicant has control over the filing of an application or direct knowledge of whether the MREC returns it for incompleteness, and asks for a waiver of the time limit.  While the process from an applicant’s perspective may seem awkward, the General Assembly has set forth the requirements for a license, and those requirements include a time limit on filing the application.  We have no power to change that law, and the General Assembly has given us no power to make exceptions to the law. 
   

However, §  339.040.6 provides:

[T]he [MREC] may waive all or part of the educational requirements set forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the [MREC].

Manzonelli’s filings state that she has experience in the real estate business, but she has not offered evidence or argument that she has the education or experience to substitute for the prescribed curriculum.  She based her application, complaint, and motion solely on completion of the prescribed curriculum.  
In our orders, we described Manzonelli’s procedural options, including testifying by telephone and dismissing her complaint without a decision on the merits.  Manzonelli chose not to attend the hearing on her complaint, not to offer evidence at a rescheduled hearing, and not to dismiss her case.  She expressly seeks a decision on the merits.  
Therefore, we enter our decision on the merits of the complaint in the MREC’s favor and conclude that Manzonelli cannot prove that she completed her curriculum within six months of the date of her application.    
Summary


We deny Manzonelli’s application.  
  
SO ORDERED on February 27, 2007.  


________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Section 621.120.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�Section 621.120.    


	�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993). That case discusses Missouri Supreme Court Rule 74.04, to which our regulation on summary determination is sufficiently similar to make cases interpreting the rule helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


	�State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).


	�MREC Regulation 4 CSR 250-3.010(3).  


	�That language is in capital letters between sections 2 and 3 of the application form. 


	�May Dep't Stores Co. v. Director of Revenue, 791 S.W.2d 388, 389 (Mo. banc 1990).  





PAGE  
5

