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)

OFFICE OF TATTOOING, BODY 
)

PIERCING AND BRANDING, 
)




)
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)

DECISION 

Levi T. Manues is entitled to licensure as a tattooist practitioner, subject to an inspection of the establishment where he practices.  
Procedure


Manues filed a complaint on December 14, 2009, challenging the Office of Tattooing, Body Piercing and Branding’s (“the Office”) decision denying his application for licensure.  The Office filed an answer on January 8, 2010.

   
This Commission convened a hearing on the complaint on January 25, 2010.  Manues represented himself.  Assistant Attorney General Henry Valle represented the Office.   

The parties elected to file written arguments.  The matter became ready for our decision on March 22, 2010, the last date for filing a written argument.
Motion for Leave to File Amended Answer


We issued our hearing notice on December 16, 2009, scheduling the hearing for Monday, January 25, 2010.  On Friday, January 22, 2010, the Office filed a motion for leave to file an amended answer.  The Office served Manues with a copy of the motion by mailing it to his address in Springfield, Missouri.  The Office argues that Manues pled guilty to assault on November 3, 2009, and that the Office had just received certified copies of the criminal conviction on January 22, 2010.  At the hearing, Manues objected to any evidence of the assault because he had not been given notice that this was a basis for denial of his application.  We took the objection with the case.   


Both due process
 and our Regulation 1 CSR 15-3.380(2)(E)1 require that the Office give Manues notice in its answer of the facts on which the denial is based so that Manues may address such allegations.  The Office asserts that Manues pled guilty to assault on November 3, 2009, but the Office did not seek to amend its answer until Friday, January 22, 2010, the last business day before the hearing on Monday, January 25, 2010.  The Office mailed its motion and amended answer to Manues at his Springfield address, which did not give Manues time to learn of the Office’s new allegation before the hearing.  Because we took Manues’ objection with the case, the Office presented evidence at our hearing regarding the assault charge.  


In Ballew,
 the court stated:  
In any case involving the denial of a license by an agency included in the Administrative Hearing Commission Act, the answer filed by the agency frequently takes on a significance which surpasses that of an answer in the ordinary context of civil pleading.  This type of proceeding is authorized by Sec. 161.272, RSMo 1978, which is triggered when an agency “refuses to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without 
examination. . .”  When such refusal occurs, the applicant is notified of his right to file a complaint with the AHC, in which complaint the applicant must “set out with particularity” his qualifications for the license he seeks.  If, at the hearing, the applicant establishes his qualifications for . . . licensure, the AHC issues “an appropriate order to accomplish such examination or licensure . . .”  Sec. 161.302, RSMo 1978.  Thus, unlike most civil proceedings where the basic issues are set out in the first pleading and effectively joined by a simple denial, the issues in a refusal-to-license case often cannot be discerned with certainty until the agency files its answer stating the reason for its refusal.  In such instance, the second pleading, the answer, serves the basic function of “notice” in the sense of due process to the applicant.  

In Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs and Land Surv’rs,
 which was a license discipline case, the court noted that the purpose of the licensing agency’s pleading “is to inform the accused of the nature of the charges so that he can adequately prepare his defense.”  The court held that due process requires the agency to set forth at least the course of conduct that is deemed to establish the statutory ground for discipline.
  The court noted that “[t]he doctrine of amendment to conform to the proof is applied to disciplinary proceedings with great caution.”


As the court noted in Ballew, the same due process concerns require the agency to provide notice in its answer as to the grounds for denial of the license.  The assault charge was not raised in the Office’s answer to the complaint, as filed on January 8, 2010.  Raising the assault charge through a motion for leave to file an amended answer, filed on January 22, 2010, the last business day before the hearing, and mailed to Manues’ Springfield address, did not allow Manues time to prepare to defend against this allegation.  Instead, Manues was unfairly surprised with this new allegation on the day of the hearing.  


We deny the Office’s motion for leave to file an amended answer.  We sustain Manues’ objections to any evidence of the alleged assault, and we deem any testimony as to the assault to be stricken from the record.  We deny the admission of Respondent’s Exhibit 4 into evidence.     
Findings of Fact


1.  On August 16, 2001, Michael Ribble was in Manues’ mother’s home and became threatening to Manues’ mother and grandmother.  Ribble went outside.  Manues followed him out.  Ribble, who was unarmed, punched Manues.  Manues responded by stabbing Ribble with a knife and killing him.  


2.  Manues was tried by the Superior Court of Maricopa County, Arizona, and found guilty of negligent homicide.  The court found that the offense was a dangerous felony pursuant to A.R.S. 13-604.  On January 16, 2002, the court sentenced him to seven years in prison.  Manues was released from prison and completed his probation.    

3.  Manues submitted his application for licensure as a tattooist practitioner to the Office on October 6, 2009.  His application discloses the conviction for negligent homicide.  On December 2, 2009, the Office issued its decision denying his application.  


4.  At the time of his application, Manues was working as an apprentice at a tattoo establishment.  


4.  Manues and a partner have leased a building to open a tattooing business.  

Conclusions of Law


We have jurisdiction to hear Manues’ appeal of the denial of his application for a tattoo practitioner license.
  Manues has the burden to show that he is entitled to licensure.
  We 
exercise the same authority that has been granted to the Office.
  Therefore, we simply decide the application anew.
  


When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

I.  Discretionary Reason for Denial

Section 324.523 provides: 

1.  The division may refuse to issue . . . any . . . license required under sections 324.520 to 324.526, . . . for any one or any combination of the following causes:  

*   *   * 

(2) Final adjudication and finding of guilt . . . in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions, or duties of any profession that is licensed or regulated under sections 324.520 to 324.526, and the regulations promulgated thereunder, for any offense an essential element of which is fraud, dishonesty, or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

In its answer, the Office asserts that Manues’ application should be denied because violence is an essential element of the crime of negligent homicide and the crime involves moral turpitude.  


A.R.S. 13-1102 provides: 
A person commits negligent homicide if with criminal negligence the person causes the death of another person, including an unborn child. 


A.R.S. 13-105.10(d) provides: 

“Criminal negligence” means, with respect to a result or to a circumstance described by a statute defining an offense, that a person fails to perceive a substantial and unjustifiable risk that the result will occur or that the circumstance exists.  The risk must be 
of such nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that a reasonable person would observe in the situation. 
A.  Violence as Essential Element

An essential element is one that must be proven for a conviction in every case.
  We do not consider whether Manues’ conduct was violent, but whether an act of violence is an essential element of the crime of which he was convicted.  The Missouri Court of Appeals, Western District, has discussed definitions of “violence” as follows: 

Webster's Third New International Dictionary defines “violence” as an “exertion of any physical force so as to injure or abuse,” Webster's Third New International Dictionary 2554 (1993).  We adopted this definition of violence in interpreting section 217.385 in State v. Lee, 708 S.W.2d at 231.  Merriam Webster's Collegiate Dictionary similarly defines “violence” as “intense, turbulent, or furious and often destructive action or force,” Merriam Webster's Collegiate Dictionary 1319 (10th Ed.1994).
These definitions of violence are consistent with the definition our courts have given the word violence in other contexts.  See, e.g., State v. Hawkins, 418 S.W.2d 921, 924 (Mo. banc 1967) 

(“ ‘violence’ may consist of violent, menacing, turbulent, and 
threatening action or procedure”); Boecker v. Aetna Cas. & Sur. Co., 281 S.W.2d 561, 564 (Mo.App.1955) (in the context of an automobile accident, the court, citing Webster's New International Dictionary, 2nd Ed., broadly defined violence as “the exertion of any physical force considered with reference to its effect on another than the agent”); Agee v. Employers' Liability Assur. Corporation, Limited, of London, Eng., 213 Mo.App. 693, 253 
S.W. 46, 48 (1923) (violence defined as “physical force; force unlawfully exercised”).
These definitions of violence are also consistent with the definition of violence in Black's Law Dictionary, which defines violence as “[u]njust or unwarranted use of force, . . . accompanied by fury, vehemence, or outrage; physical force unlawfully exercised with the intent to harm”, Black's Law Dictionary 1564 (7th Ed.1999), and to its definition under statutes dealing with issues such as domestic violence and violence in schools.

A.R.S. 13-1102 provides that a person commits the crime of negligent homicide “if with criminal negligence the person causes the death of another person.”  This does not necessarily involve the use of force.
  For example, if someone leaves a poisonous substance within reach of a small child who ingests the substance and dies, the person has not used force against the child. 

The Office argues that the court found that this was a dangerous felony pursuant to A.R.S. 13-604, which provides in part:
P.  The penalties prescribed by this section shall be substituted for the penalties otherwise authorized by law . . . if the dangerous nature of the felony is charged in the indictment or information and admitted or found by the trier of fact. . . . For the purposes of this subsection, “dangerous nature of the felony” means a felony involving the discharge, use or threatening exhibition of a deadly weapon or dangerous instrument or the intentional or knowing infliction of serious physical injury upon another.  

However, the court made a specific finding that the offense was a dangerous felony in Manues’ case.  The dangerous nature of the felony is not an element that must be proven for a conviction in every case and is thus not an essential element of the crime of negligent homicide.
  Violence is not an essential element of the Arizona crime of negligent homicide.  
B.  Moral Turpitude

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee” (Category 3 crimes).

The court stated that the crime of first degree murder necessarily involves moral turpitude and is a Category 1 crime.
  This Commission has also concluded that involuntary manslaughter is a Category 1 crime.
  Involuntary manslaughter involves recklessness or operating a motor vehicle with criminal negligence while in an intoxicated condition.
  We conclude that the Arizona crime of negligent homicide is a Category 3 crime that depends on the facts and circumstances of the case.  Manues responded to a punch by stabbing Ribble with a knife and killing him.  This involves moral turpitude.  Therefore, we may deny Manues’ application under § 324.523.1(2).  
C.  Exercise of Discretion

However, our inquiry does not stop here.  Section 324.523.1(2) provides that the Office – and now this Commission – “may” refuse to grant the application if the applicant is guilty of a 
crime involving moral turpitude.  “May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Office, and we need not exercise it in the same way.
  

The General Assembly and courts have established a public policy that emphasizes government licensing of occupations and professions as the best way to protect and assure the public that the people licensed are qualified and honest.
  Manues contends that he has paid his debt to society, that he wants to support his family, and that he should be allowed to earn his living without being punished again.  We note that the offense occurred in 2001, nine years ago, and that Manues has successfully completed his prison term and probation.  The license that Manues seeks allows the licensee to provide tattooing, body piercing or branding services
 to adults and to minors (those under 18 years of age
) who have the prior written consent from a parent or guardian executed before the practitioner providing the tattooing or before the practitioner’s employee or agent.
  

The focus of the State’s regulation of the tattooing business sheds light on the issue of whether Manues’ offense has any relationship to the activities that the establishment license would allow him to engage in.  The State’s regulations focus primarily on sanitation and hygiene.  Section 324.522.2 provides:

The director of the division of professional registration shall promulgate rules and regulations relative to the hygienic practice of tattooing, body piercing and branding, the sanitary operations of tattoo, body piercing and branding establishments, and the educational and training requirements for applicants applying to receive and practitioners desiring to maintain a license to practice 
any profession that is licensed or regulated under sections 324.520 to 324.526.  Such rules and regulations shall include:
(1) Standards of hygiene to be met and maintained by establishments and practitioners in order to receive and maintain a license for the practice of tattooing, body piercing and branding;
(2) Procedures to be used to grant, revoke or reinstate a license;
(3) Inspection of tattoo, body piercing and branding establishments; and
(4) Any other matter necessary to the administration of this section.

The qualifications for those practicing within an establishment emphasize education and training in sanitation and hygiene.
  Unlike many other licensed professions, there is no requirement of good moral character.  Operators of licensed establishments are responsible for ensuring “that each practitioner employed or practicing at the licensed establishment engages in the safe and sanitary practice of tattooing, branding and/or body piercing including but not limited to the use of universal precautions and proper hygiene”
 and for complying with detailed regulations relating to the cleanliness of the general premises, restrooms, hand washing, and cleaning areas.
  The “competent practice” of the practitioner involves maintaining “the safe and sanitary practice of his or her profession, taking all necessary precautions to prevent the transfer of disease or infection from one patron to another, or from the licensee to a patron.”
  The Office’s regulations set forth detailed requirements regarding client welfare and equipment.  The Office’s “standards of practice” emphasize sanitation and hygiene.
  


We conclude that the State’s interest in regulating tattooing establishments is primarily to prevent infections and the spread of disease.  There is nothing in the nature of Manues’ crime that indicates any propensity to ignore or violate sanitation and hygiene requirements.  It is also in the State’s interest to protect the public from violent aggression.  However, we find no evidence that Manues would display any propensity to become violent while practicing tattooing.   Given that Manues has completed his imprisonment and probation, and given the nature of the activities that take place as a licensed tattooist, we see no public purpose that could be served by preventing Manues from practicing tattooing at this time.  
II.  Inspection Requirement 
Regulation 20 CSR 2267-2.010 states in part: 

(4) The division shall not issue a license to a new or temporary tattoo, body piercing, and/or branding establishment or a new operator at an existing establishment without completing an inspection of the establishment to ensure that the establishment complies with the requirements set forth in these rules.
At the time Manues submitted his application, he was working as an apprentice at an existing establishment.  Manues also presented evidence that he and a partner have rented a facility for a new tattoo establishment.  Regulation 20 CSR 2267-2.010(1) provides: 

No person shall operate a tattoo establishment, body piercing establishment, and/or branding establishment unless he or she has obtained a license for the establishment from the division.  An application for an establishment license shall be notarized and accompanied by the appropriate fee.  Only one (1) application shall be required for any single establishment.  


There is no application for an establishment license before us, and there is no evidence as to whether Manues has applied to the Office for an establishment license.  Manues has appealed the denial of his tattooist practitioner license.  In our discretion, we have concluded that Manues’ criminal record for negligent homicide does not preclude him from obtaining a tattooist 
practitioner license.  However, if Manues intends to practice in an existing establishment, this is contingent on an inspection of the establishment pursuant to Regulation 20 CSR 2267-2.010(4).  If Manues intends to practice in a new establishment, he must also obtain an establishment license pursuant to Regulation 20 CSR 2267-2.010(1) and have an inspection of that establishment.  
Summary


Manues is entitled to licensure as a tattooist practitioner subject to an inspection of the establishment where he practices.    

SO ORDERED on March 31, 2010.



________________________________



NIMROD T. CHAPEL, JR.
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