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)
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)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Manu-Fi Acceptance Corporation (Manu-Fi) filed a complaint on February 12, 1999, seeking this Commission’s redetermination of the Director of Revenue’s final decision dated February 5, 1999.  In that decision, the Director declared null and void a certificate of title in the name of Angela Maenner for a manufactured home.  Manu-Fi argues that the Director’s action deprives it of property in the form of a security interest in the manufactured home.  Manu-Fi also holds a power of attorney to act for Maenner in title matters regarding the manufactured home.


On August 12, 1999, this Commission convened a hearing.  Kent Brown and Jamie Gallaher of Carson & Coil represented Manu-Fi.  Senior Counsel Rodney Massman represented the Director.  The last written argument was filed on December 9, 1999.

Findings of Fact

1. On November 1, 1995, Maenner signed a lease agreement for Lot No. 62 at the Robindale Estates Mobile Home Park (Robindale Estates), 2571 Melody Lane, Fenton, Missouri. 

2. On November 17, 1995, Maenner signed a contract to purchase a new 1995 manufactured home, VIN# HOTX87616CK3801907, from Oakwood Mobile Homes.  She also signed as the borrower on a note and security agreement for the manufactured home dated November 11, 1995.  The note and security agreement listed Mobile Marketing Enterprises Corporation as the creditor on the front page of the document.  At the bottom of the second page, Mobile Marketing Enterprises assigned its interest in the note and security agreement to Manu-Fi on November 11, 1995.  On November 21, 1995, Maenner signed a power of attorney authorizing Manu-Fi to act on her behalf for the purposes of titling the manufactured home.  Maenner placed the manufactured home on the lot at Robindale Estates.

3. On October 23, 1997, the Director of Revenue (Director) received an application for Missouri title on the manufactured home along with a payment of $1,075.68 for sales tax, certificate of ownership fees, and penalties.  The application indicated that the owner was Angela Maenner, 2571 Melody Lane, Lot 62, Fenton, Missouri.  There are several small boxes to mark or check on the application.  One of the small boxes on the application was marked to indicate no lien on the home.  The application showed a check mark next to the statement, “Mail title to address below.”  The “mail to” address was shown as:  “Manu-Fi Acceptance Corporation, 

909 N. Coliseum Blvd., #214, Fort Wayne, IN  46805.” 


4.  Along with the October 23, 1997, application for title, the Director received a manufacturer’s certificate of origin assigned to Maenner, and a copy of the note and security 

agreement signed by Maenner.  The Director’s employee at the Motor Vehicle Bureau placed the title application with the attachments in a suspense file because the title penalty was not paid in full.


5.  On October 27, 1997, the Director received an application for Missouri title on the manufactured home in the name of Robindale Estates.  The application was signed by Gene Tosie, partner of Robindale Estates.  Robindale Estates provided an affidavit to the Director indicating that the home had been abandoned on December 30, 1996, on property owned by Robindale Estates.  Robindale Estates also provided the Director with a copy of the lease agreement signed by Maenner for Lot No. 62.  The Director’s employee at the Motor Vehicle Bureau completed a title search for other documents pertaining to the manufactured home, but did not find Maenner’s title application dated October 23, 1997, with its attachments, because it had been placed in a suspense file.


6.  By letter dated December 19, 1997, the Director issued a notice of abandonment to Maenner.  The notice stated that Maenner could redeem the manufactured home by presenting proof of ownership and by paying all rent to the landowner within 30 days.  The Director mailed the notice by certified mail to Maenner’s address at 2571 Melody Lane, Fenton, Missouri.  The certified mail receipt did not show that Maenner received the notice.  The Director did not mail a notice of abandonment to Manu-Fi.


7.  On January 26, 1998, the Director issued original certificate of title No. IE655603 for the manufactured home to Robindale Estates.  That certificate did not list any liens.


8.  On January 29, 1998, the Director received an application for Missouri title from Gene and Carol Tosie.  The Tosies attached to their application the certificate of title from Robindale Estates.  No title was ever issued to the Tosies.


9.  On March 5, 1998, the Director issued original certificate of title No. QR065443 for the manufactured home indicating that the owner was Angela Maenner, 2571 Melody Lane, No. 62, Fenton, Missouri.  The certificate did not indicate any liens.  The certificate stated, “Mail to:  Manu-Fi Acceptance Corp., 909 N. Coliseum Blvd., Fort Wayne, IN  46805.” 


10.  On March 24, 1998, the Director received an application for Missouri title for the manufactured home from David Zerwig and Kathy Marsala.  The application stated that Zerwig and Marsala purchased the manufactured home from Pat’s Pre-Owned Mobile Homes, Inc. 


11.  On April 2, 1998, the Director received by facsimile from Kendor Financial Services a copy of an application for Missouri title for the home showing Angela Maenner as the owner and Manu-Fi as the lienholder.  An employee of the Director wrote on the application that a title penalty of $89.60 was due.  The record does not indicate why Kendor Financial Services was involved in that transaction, and the record does not show that any action was taken on that application.  The record does not reflect why the $89.60 was shown as due on this application.  The title was issued on March 5, 1998, and the amount was paid in February.


12.  The Director’s license office lost the certificate of title that showed Robindale Estates as the owner of the home.  On April 24, 1998, the Director issued a duplicate certificate of title in the name of Robindale Estates.  Gene and Carol Tosie signed the back of the duplicate certificate of title on behalf of Robindale Estates, indicating an assignment to Pat’s Pre-Owned Mobile Homes, Inc.  Pat’s Pre-Owned Mobile Homes reassigned the certificate to David Zerwig and Kathy Marsala with a lienholder shown as Green Tree Financial Servicing Corp.  Both the assignment and reassignment were dated April 30, 1998.  The Director has not issued a title to Zerwig and Marsala. 


13.  By letter dated December 14, 1998, the Director requested that Manu-Fi return the certificate of title No. QR065443, in the name of Angela Maenner, for cancellation because of a titling error.  The letter stated that Manu-Fi was listed as a lienholder according to the Director’s records.

14.  Manu-Fi did not return the certificate of title to the Director.

15.  On February 5, 1999, the Director issued a final decision to Manu-Fi declaring that certificate of title No. QR065443 was null and void effective on February 19, 1999, unless the Director received a court order recognizing Manu-Fi’s interest and prohibiting transfer of the unit.  This appeal was filed on February 12, 1999.

Conclusions of Law


We have jurisdiction over Manu-Fi’s appeal, and we consider its appeal to be also on behalf of Angela Maenner because of the power of attorney.  Section 621.050.1.
  Manu-Fi alleges that it has a security interest in the manufactured home, that it is aggrieved by the Director’s final decision, and that the title therefore need not be returned to the Director.  Manu-Fi has the burden of proof.  Section 621.050.2.  In making the decision, our authority is identical to the Director’s, and we remake the Director’s decision.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16 (Mo. banc 1990).


Manu-Fi argues that the Director misdirected the notice of abandonment by failing to send it to the owner’s “mail to” address.  Manu-Fi asserts that the Director knew that the address to which it sent the notice was no longer a good address for Maenner because Robindale Estates had already applied for title and claimed that the address had been abandoned by Maenner.  

According to Manu-Fi, the Director failed to investigate its own records for a correct address for the owner or possessor of a security interest.  


The Director argues that Manu-Fi was not entitled to notice because Angela Maenner’s application for title did not have a check mark in the proper box and that Manu-Fi was therefore not a lienholder.  The Director further argues that merely submitting a security agreement to the Director does not create or perfect a lien under section 700.350, but that the proper box on the application must also be checked. 


A certificate of title for a manufactured home is acquired in the same manner prescribed by law for a motor vehicle certificate of title.  Section 700.320 provides:


1.  The owner of any new or used manufactured home . . . shall make application to the director of revenue for an official certificate of title to such manufactured home in the manner prescribed by law for the acquisition of certificates of title to motor vehicles, and the rules promulgated pursuant thereto.  All fees required by section 301.190, RSMo, for the titling of motor vehicles and all penalties provided by law for the failure to title motor vehicles shall apply to persons required to make application for an official certificate of title by this subsection. . . .


2.  At the time the owner . . . makes application . . . for an official certificate of title . . . the applicant shall pay or cause to be paid to the director of revenue the sales tax[.]


The statutes regarding a transfer of a motor vehicle title must be strictly adhered to.  Horton v. State Farm Fire & Casualty Co., 550 S.W.2d 806, 809 (Mo. App., St.L.D. 1977).  Section 301.210.1, RSMo Supp. 1998, requires:


In the event of a sale or transfer of ownership of a motor vehicle or trailer for which a certificate of ownership has been issued, the holder of such certificate shall endorse on the same an assignment thereof, with warranty of title in form printed thereon, and prescribed by the director of revenue, with a statement of all liens or encumbrances on such motor vehicle or trailer, and deliver the same to the buyer at the time of the delivery to him of such motor vehicle or trailer[.]

Section 301.190, RSMo Supp. 1998, provides: 


1.  [The owner] . . . shall make application for . . . a certificate of ownership of such motor vehicle or trailer . . . .  


2.  The director of revenue shall use reasonable diligence in ascertaining whether the facts stated in such application [for certificate of ownership] are true . . . to the extent possible without substantially delaying processing of the application . . . .   If satisfied that the applicant is the lawful owner of such motor vehicle or trailer, or otherwise entitled to have the same registered in his name, the director shall thereupon issue an appropriate certificate over his signature and sealed with the seal of his office, procured and used for such purpose. . . .   

*    *    *


5.  The fee for each original certificate so issued shall be eight dollars and fifty cents, in addition to the fee for registration of such motor vehicle or trailer. . . .  [A] delinquency penalty fee . . .  [shall not] exceed a total of one hundred dollars[.]

Section 700.350 addresses liens and encumbrances on manufactured homes and provides:


2.  Unless excepted by section 700.375, a lien or encumbrance on a manufactured home shall not be valid against subsequent transferees or lienholders of the manufactured home who took without knowledge of the lien or encumbrance unless the lien or encumbrance is perfected as provided in sections 700.350 to 700.380.  


3.  A lien or encumbrance on a manufactured home is perfected by the delivery to the director of revenue, by the owner, of the existing certificate of ownership, if any, an application for a certificate of ownership containing the name and address of the lienholder and the date of his security agreement, and the required certificate of ownership fee.  Such lien or encumbrance shall be perfected as of the time of its creation if the delivery of the items required in this subsection to the director of revenue is completed within thirty days thereafter, otherwise such lien or encumbrance shall be perfected as of the time of the delivery. . . .


Section 700.525(1) defines “abandoned” as:

a physical absence from the property, and either:


(a) Failure by a renter of real property to pay any required rent for fifteen consecutive days, along with the discontinuation of utility service to the rented property for such period; or 


(b)  Indication of or notice of abandonment of real property rented from a landlord[.]


An owner of real property may seek possession of and title to an abandoned manufactured home on the owner’s property by following the procedures set forth in section 700.527, RSMo Supp. 1998.  See Ferrell Mobile Homes, Inc. v. Holloway, 954 S.W.2d 712, 715 (Mo. App., S.D. 1997).  Section 700.527, RSMo 1998, provides:


1.  If a person abandons a manufactured home on any real property owned by another who is renting such real property to the owner of the manufactured home, and such abandonment is without the consent of the owner of the real property, the owner of the real property may seek possession of and title to the manufactured home in accordance with the provisions of sections 700.525 to 700.541 subject to the interest of any party with a security interest in the manufactured home.


2.  The landlord seeking possession of the manufactured home shall submit a report to the director of revenue.  Such report shall include the following:


(1) An application, which shall be upon a blank form furnished by the director of revenue and shall contain the full description of the manufactured home and the manufacturer’s or other identifying number;


(2) An affidavit of the landlord seeking possession of the manufactured home, stating that the manufactured home is abandoned as defined by section 700.525 and applicable rule of the department, the duration of such abandonment, that the manufactured home is located upon real property owned by the landlord, and that the manufactured home is the subject of a valid rental agreement signed by the renter, along with the original, or a photostatic or conformed copy of the original contract for rental of real property; and 


(3) Any other information that the director of revenue may require by rule.

Section 700.530, RSMo 1998, provides:

The provisions of sections 700.525 to 700.539 shall not affect the right of a secured party to take possession of, and title to, a manufactured home pursuant to section 400.9-503, RSMo, section 700.386 or otherwise as allowed by contract or law. 



Upon the filing of an application for title to an abandoned manufactured home, the Director must provide notice of the abandonment pursuant to section 700.531, which provides:

The director of revenue shall notify the owner of record of the manufactured home and any holder of a security interest in the manufactured home of its status of abandonment, the name and business address of the landlord seeking possession of the manufactured home, and the right of the landlord to seek title to the manufactured home pursuant to sections 700.525 to 700.541 if such manufactured home remains abandoned or if the owner of record of the manufactured home and any holder of security interest in the manufactured home does not respond to the notice.  The notice shall be given within fifteen working days of the receipt of the application of the landlord pursuant to subsection 2 of section 700.527.

(Emphasis added.)


As stated in Finding 4, Maenner’s application for title, with Manu-Fi’s lien documents attached, arrived first in the sequence of events, but were held in a suspense file and were not entered into the official files because all of the title penalty had not been paid with the application.  It is significant that the certificate of ownership fee of $8.50 had been paid.


Section 700.531 requires the Director to provide notification of abandonment to the owner of record of the manufactured home and to any holder of a security interest in the home.  When the Robindale Estates application was filed on October 27, 1997, the Director provided notice to Maenner at the address where the manufactured home was located, but did not provide notice of the abandonment to Manu-Fi.


Maenner’s title application was filed with the Director on October 23, 1997, and was placed in a suspense file.  The abandon title application from Robindale Estates was received on October 27, 1997, and the processing of that title application began.


The Director’s witness, an employee at the Motor Vehicle Bureau for over 30 years, testified that the Department of Revenue is correcting its computer system to alert its employees if two different title applications for the same manufactured home are filed simultaneously.  She testified:

[The two applications were] both going through a huge system, and one not knowing the other one was being processed because the system is not set up to say what’s on your desk compared to someone else’s desk.

*    *    *


Under our current processing conditions, the way our computer is set up, no, there is no check to that.  We are correcting that by rewriting our computer system so this won’t happen in the future, but it did happen here. 

(Tr. at 84, 90-91.)  She testified that if an employee had known that the two different applications were filed, then the Director would have provided notice of the abandonment to Manu-Fi.  She stated:


We always err hopefully on the side of caution to notify everyone.  We had no knowledge, when we researched our records, based on what we had, any knowledge of Manu-Fi.  That was sitting in a paper file on somebody else’s desk.

(Tr. at 98.)  She testified that in cases where there is no lien on a manufactured home, it is extremely unusual for the applicant to provide the Director with a “mail to” address that is 

different than the owner’s address.  She further testified that the Director’s letter dated December 14, 

1998, erroneously stated that Manu-Fi was listed as a lienholder on the Director’s records.


Regardless of the Director’s current filing system or computer system, the Director is held to know what occurs in his Department, namely, whether two title applications for the same manufactured home are filed simultaneously.  The first title application was filed on October 23, 1997, listing Maenner as the owner.  Robindale Estates filed its title application four days later, claiming abandonment of the home.  Although Manu-Fi appears to have checked the wrong boxes on the form, the security agreement attached to the application indicated that Manu-Fi had a security interest in the unit.  Therefore, pursuant to section 700.531, the Director should have notified Manu-Fi before issuing a title by abandonment to Robindale Estates. 


Even though the title could not be issued in Maenner’s name until the full amount of the penalty was paid, assuming Manu-Fi had a security interest, it was perfected on October 23, 1997, when all the documents were filed and when the certificate of ownership fee of $8.50 was paid.
  Manu-Fi had done everything that section 700.350.3 requires, except to check the correct box on the application.  To hold that Manu-Fi was not entitled to notice because it did not have the correct box marked on the form would deny it of due process of law. 


 The issue on appeal before us is whether the certificate of title issued to Maenner and sent to Manu-Fi was issued in error and is null and void and should be returned to the Director as set forth in the letter to Manu-Fi dated February 5, 1999.  Because the Director did not give notice to Manu-fi of the application for abandoned home title, we conclude that the Director did not issue the title to Maenner in error and that it is not null and void. 


The Director’s letter of February 5, 1999, did not directly raise the issue as to whether Manu-Fi had perfected its security interest in accordance with section 700.350.  Therefore, we do not decide that issue.  The letter of February 5 did not directly raise the issue of whether the title issued to Robindale Estates is null and void.  Therefore, we do not decide that issue.


We conclude that the Director should have notified Manu-Fi before issuing the title by abandonment to Robindale Estates.  We therefore conclude that the certificate of title issued in Maenner’s name, Title No. QR065443, is not null and void and does not need to be returned by Manu-Fi to the Director.


SO ORDERED on January 11, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�A lien becomes perfected by delivering to the Director an application for a certificate of ownership containing the name and address of the lienholder and the date of the security agreement with the required certificate of ownership fee.  Zuke v. Mercantile Trust Co., 385 F.2d 775, 779 (8th Cir. 1967); Ford Motor Credit Co. v. Pedersen, 575 S.W.2d 916, 920 (Mo. App., St.L.D. 1978).  Payment of sales or use tax or the owner titling the vehicle are not prerequisites for lien perfection.  Id.  The payment of the title fee is determinative.
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