Before the

Administrative Hearing Commission

State of Missouri

ERVIL R. MANN, 
)



)



Petitioner,
)




)


vs.

)

No. 07-1624 BN



)

STATE BOARD OF NURSING,
)




)



Respondent.
)

DECISION


We grant the State Board of Nursing’s (“the Board”)  motion to dismiss the petition of Ervil R. Mann because we cannot review a settlement agreement before the parties have signed it.  

Mann filed the petition on October 1, 2007.  On November 19, 2007, the Board filed the motion to dismiss.  Upon such motion, we may dispose of this case without a hearing if the Board establishes facts, by a preponderance of the evidence, showing that we lack jurisdiction to hear the petition.


We gave Mann until December 3, 2007, to respond, but he did not respond.  Therefore, Mann’s petition establishes the following facts.   
Findings of Fact

1. The Board has proposed a settlement agreement (“agreement”) to Mann.  
2. Mann and the Board have not signed any settlement agreement.  

Conclusions of Law


We have no jurisdiction to decide Mann’s petition.  Mann’s petition seeks our review of a settlement agreement, which is within our jurisdiction only as follows:
[T]he licensee may, either at the time the settlement agreement is signed by all parties, or within fifteen days thereafter, submit the agreement to the administrative hearing commission for determination that the facts agreed to by the parties to the settlement constitute grounds for denying or disciplining the license of the licensee[.
]
(Emphasis added.)  The emphasized language allows Mann to submit the agreement for our review during a specified period.  But that period does not start until the Board and Mann sign the agreement.
  Unless that statutory condition and every other condition necessary to our jurisdiction are met, we have no authority to do anything with the agreement because the statutes are the only source of our jurisdiction.
  
If Mann timely submitted an agreement signed by all parties, we would have jurisdiction.  Our review, however, would be limited to reviewing the agreement and determining whether Mann’s license is subject to discipline based only upon the facts stipulated to by the parties.  There would be no hearing, and we would not consider any factual statements made by Mann or the Board other than those contained in the proposed findings of fact in the agreement.   
Summary

We grant the motion, dismiss the petition, and cancel the hearing.  

SO ORDERED on December 21, 2007.


________________________________



JOHN J. KOPP


Commissioner

�Our Regulation 1 CSR 15-3.440(3)(B)2 and § 536.073.3, RSMo 2000.  


	�Section 621.045.3(3), RSMo Supp. 2006.  


	�As to whether Mann should sign the settlement agreement, § 621.045.3(4), RSMo Supp. 2006, expressly provides that Mann may consult with, and be represented by, an attorney.  


	�State ex rel. Robinson v. Crouch, 616 S.W.2d 587, 592 (Mo. App., S.D. 1981).
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