Before the

Administrative Hearing Commission

State of Missouri

JEROME R. MANDELSTAMM AND 
)

CAROLYN A. WHITE, 
)



)



Petitioners,
)




)


vs.

)

No. 07-2156 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Jerome R. Mandelstamm and Carolyn A. White (“Petitioners”) are not entitled to a refund of Missouri income tax for 2004.  
Procedure


Petitioners filed a complaint on December 28, 2007, challenging the Director of Revenue’s (“the Director”) final decision denying their claim for a refund of 2004 Missouri income tax.  On January 11, 2008, the Director filed an answer admitting the basic facts asserted in the complaint.  On March 4, 2008, Petitioners filed a motion for determination on the pleadings, which is a motion for summary determination.
  The Director filed a response on March 12, 2008.  Because the Director requests summary determination in his favor, we consider 
the Director’s response as a motion for summary determination.  Petitioners filed a reply on March 17, 2008. 

We grant a motion for summary determination when any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint and no party raises a genuine issue as to such facts.

Findings of Fact

1. On December 5, 2005, the Missouri Department of Economic Development issued to Petitioners a certificate of eligibility for a “remediation (Brownfield) tax credit,” based on a transfer during 2005.  
2. Petitioners filed an amended Missouri income tax return for 2004, claiming a remediation credit of $4,969 and a refund of $4,969.  Petitioners sought to carry back the remediation credit that they received in 2005.   
3. On November 30, 2007, the Director issued a decision denying the refund claim on the basis that the remediation credit may only be carried forward and may not be carried back.  
Conclusions of Law


This Commission has jurisdiction over this appeal.
  Petitioners have the burden to prove that they are entitled to a refund.
 

The goal of statutory analysis is to ascertain the intent of the legislature, as expressed in the words of the statute.
  This goal is achieved by giving the language used its plain and ordinary meaning.
  Tax credits are construed strictly and narrowly against the taxpayer.
  

Section 447.708.3(1) allows the remediation credit.  Section 447.708.3(4) provides: 

The tax credits allowed in this subsection shall be used to offset the tax imposed by chapter 143, RSMo . . . .  The remediation and demolition tax credit may be taken in the same tax year in which the tax credits are received or may be taken over a period not to exceed twenty years.  
Section 447.708.9 provides: 

The recipient of remediation tax credits, for the purpose of this subsection referred to as assignor, may assign, sell or transfer, in whole or in part, the remediation tax credit allowed in subsection 3 of this section, to any other person, for the purpose of this subsection referred to as assignee. . . .  The number of tax periods during which the assignee may subsequently claim the tax credits shall not exceed twenty tax periods, less the number of tax periods the assignor previously claimed the credits before the transfer occurred.  

(Emphasis added). 


Section 447.708.3 states that the credit may be taken in the same year in which the credit is received or may be taken over a period not to exceed twenty years.  In this context, we believe that the legislature expressed its intent that the credit should be applied either to the current year or to subsequent years.  This interpretation is supported by subsection 9, which states that if the credit is assigned, the assigned may “subsequently” claim it in periods not to exceed twenty.   We agree that the statute does not expressly state that the credit may only be carried forward, nor does it state that the credit may not be carried back.  However, to the extent that the language granting a tax credit is ambiguous, we must construe it against the taxpayer.
  
Petitioners argue that § 253.557.1, RSMo 2000, allows them to carry the credit back.  However, that statute applies to the historic structures rehabilitation tax credit, not to the remediation credit.
  
We deny Petitioners’ motion, and we grant the Director’s motion for summary determination.  We cancel the hearing.  
Summary


Petitioners are not entitled to a refund of Missouri income tax for 2004.  

SO ORDERED on April 1, 2008.



________________________________



JOHN J. KOPP  



Commissioner
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	�Section 253.557.1, RSMo 2000, provides:  





If the amount of such credit exceeds the total tax liability for the year in which the rehabilitated property is placed in service, the amount that exceeds the state tax liability may be carried back to any of the three preceding years and carried forward for credit against the taxes imposed pursuant to chapter 143, RSMo, and chapter 148, RSMo, except for sections 143.191 to 143.265, RSMo, for the succeeding ten years, or until the full credit is used, whichever occurs first. . . .
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