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Petitioner,
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vs.

)

No.  00-0037 DI




)

RICHARD MALONEY,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of Insurance filed a complaint on January 10, 2000, seeking this Commission’s determination that the insurance broker’s license of Richard Maloney is subject to discipline for misappropriating money belonging to an insurance buyer, for demonstrating lack of trustworthiness and competence, and for fraud and deception in connection with an insurance transaction. 

On May 4, 2000, the Director filed a motion for summary determination with supporting exhibits.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Director establishes facts that (a) Maloney does not dispute and (b) entitle the Director to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).

We gave Maloney until May 19, 2000, to file a response to the motion, but he did not respond.  Therefore, the following facts are undisputed. 

Findings of Fact

1. Maloney held insurance broker License No. BR498-66-1273, which expired on April 11, 1997.

2. Maloney sold Clarence and Barbara Potter (the Potters) mobile homeowner insurance from Secura Insurance (Secura) for their residence, where they lived with their daughter, Ruth.  The policy was effective from May 5, 1995 through May 4, 1996.  After May 4, 1996, Secura did not offer that type of insurance in Missouri, and so notified Maloney on 

March 25, 1996.

3. The Potters told Maloney that they wished to renew the policy.  Maloney instructed them to send him a money order, made out to Maloney, as a premium every three months.  They did so beginning on May 19, 1996.

4. Effective January 1, 1997, Maloney’s contract to represent Secura was canceled.  The Potters continued to send Maloney payments through December 27, 1997 – at least $500 total – all of which belonged to the Potters.  Maloney never applied for the renewal or sent the premiums to Secura.  

5. Maloney did not return the payments until January 28, 1998, after Clarence and Ruth Potter complained to the Director.    

Conclusions of Law


We have jurisdiction to hear the Director’s complaint against Maloney’s expired license.  Section 621.045.1, RSMo Supp. 1999, and section 375.141.4.
  The Director has the burden of proving that Maloney has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


In Count I, the Director cites section 375.141.1(5), which allows discipline if Maloney:

(5) Misappropriated or converted to his, her or its own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or beneficiary or prospective insurance buyer[.]

Misappropriation is “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”  Monia v. Melahn, 876 S.W.2d 709, 713

(Mo. App., E.D. 1994).  Maloney misappropriated funds belonging to the Potters by using their payments for a purpose other than the insurance for which they intended.  We conclude that there is cause to discipline Maloney’s license on Count I under section 375.141.1(5) for misappropriating money belonging to an insurance buyer.  


In Count II, the Director cites section 375.141.1(4), which allows discipline if Maloney has:  “[d]emonstrated lack of trustworthiness or competence[.]”  To lack trustworthiness is to be not “worthy of confidence” or not “dependable.”  WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  To lack competence is to generally lack (1) professional ability or (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm’n, 

798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  We infer Maloney’s mental state from the facts and circumstances of the case.  Essex v. Getty Oil Co., 661 S.W.2d 544, 551 (Mo. App., W.D. 1983).  Retaining until January 28, 1998, the premiums paid between May 19, 1996, and December 27, 1997, proves that Maloney did not have the disposition to handle his clients’ money as they directed, which is a fundamental responsibility for an insurance agent.  We conclude that there is cause to discipline Maloney’s license on Count II under section 375.141.1(4) for demonstrating a lack of trustworthiness and competence.  


In Count III, the Director cites section 375.141.1(6), which allows discipline if Maloney:


(6) Practiced or aided or abetted in the practice of fraud, forgery, deception, collusion or conspiracy in connection with any insurance transaction[.] 

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Deception is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 298 (10th ed. 1993).  Maloney agreed to renew the Potters’ policy, knowing that it was not even sold in Missouri anymore, in order to induce them to send him money.  We conclude that there is cause to discipline Maloney’s license on Count III under section 375.141.1(6) for fraud and deception in connection with an insurance transaction.

Summary


We grant the Director’s motion and enter our decision in the Director’s favor.  We conclude that there is cause to discipline Maloney’s license on Count I under section 375.141.1(5) for misappropriating money belonging to an insurance buyer; on Count II under section 375.141.1(4) for demonstrating a lack of trustworthiness and competence; and on Count III under section 375.141.1(6) for practicing fraud and deception in connection with an insurance transaction.  Therefore, we cancel the hearing.


SO ORDERED on May 25, 2000.



_______________________________



SHARON M. BUSCH



Commissioner

�Maloney also held insurance agent License No. AT498661273, which expired on March 26, 1997.  On May 6, 1999, this Commission found cause to discipline Maloney’s insurance agent license in Case No. 98-1981 DI.  The Director revoked that license on December 17, 1999.


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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