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DECISION


Patty G. Mallott is not subject to discipline because the State Board of Nursing (“the Board”) failed to prove that she was sleeping on duty.
Procedure


On November 5, 2008, the Board filed a complaint seeking to discipline Mallott.  On June 19, 2009, Mallott was personally served with a copy of the complaint, our notice of complaint/notice of hearing, and our order dated January 23, 2009.  After granting several motions for continuance of the hearing, we held the hearing on March 18, 2010.  Legal Counsel Sharie Hahn represented the Board.  Mallott represented herself.  The matter became ready for our decision on September 17, 2010, the date the last brief was due.

Findings of Fact

1. Mallott is licensed as a registered nurse (“RN”).  Her license is, and was at all relevant times, current and active.
2. Mallott worked at the Washington County Memorial Hospital (“the hospital”) in Potosi, Missouri.  Mallott worked in both the Medical/Surgical Unit (“the unit”) and the emergency room.

3. Several individuals who alleged that they had seen Mallott sleeping reported this to Cyndi Basler, director of nursing at the hospital.  Basler reported this to Jennifer Tucker, the supervisor of the unit.
4. There had been other complaints, including one made on May 26, 2006,
 that Mallott would doze off on her shift.

5. Tucker confronted Mallott.  Mallott stated that she was not sleeping.  She said she closed her eyes because she had a headache.

6. On September 28, 2006, Mallott was working in the emergency room and was seen in the doctor’s dictation room with her eyes closed.

7. Mallott was terminated on September 29, 2006.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Mallott has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  

The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of professional trust or confidence[.]


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  
It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.


Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  
I.  Objection

The Board objected to the hearsay in a portion of the Board’s Exhibit A that Mallott wanted to read into the record.  We sustain the objection.  
II.  Allegations of Sleeping While on Duty


The Board’s complaint reads as follows:

5.  Cyndi Basler, Director of Nursing at Washington County Memorial Hospital, stated that several individuals witnessed Licensee sleeping at the nurse’s [sic] desk and reported it to Jennifer Tucker, the supervisor in Medical/Surgical Unit.

6.  Ms. Tucker stated that she confronted Licensee and Licensee stated that she was not sleeping rather she had closed her eyes because she had a headache.

7.  Ms. Tucker informed Licensee that if she was found sleeping again that she would be terminated.

8.  Jennifer Tucker stated there had been other complaints . . . that Licensee had “periodic times when she would doze off.”
9.  On September 28, 2006, Licensee was working in the Emergency Room and was seen sleeping in the doctor’s dictation room.
10.  Amanda Revelle, an ER technician, heard Licensee snoring.

11.  Due to the incidents outlined above Licensee was terminated on September 29, 2006.


With regard to any date other than September 28, 2006, there was no actual allegation that Mallott was sleeping on duty.  No. 5 sets forth that there were complaints that Mallott was sleeping.  In Nos. 6 and 7, Mallott is accused of sleeping on duty, which she denies in No. 6.  
No. 8 references other complaints.  

The Missouri Court of Appeals has described the required degree of specificity for the agency’s factual allegations:

The specificity of charges could be at essentially three levels.  The most general is simply a statement that the accused has violated one or more of the statutory grounds for discipline without further elaboration, i.e., he has been grossly negligent.  Such an allegation is insufficient to allow preparation of a viable defense.  The second level involves a greater specificity in setting forth the course of conduct deemed to establish the statutory ground for discipline.  The third level involves a degree of specificity setting forth each specific individual act or omission comprising the course of conduct.  Due process requires no more than compliance with the second level.[
]
This complaint alleges that someone told someone else that they saw Mallott sleeping on duty, and that person told someone else.  This is barely sufficient to allege the conduct at issue.
  Alleging that someone saw Mallott sleeping on duty without some time frame could also be considered insufficient notice – as evidenced by the confusion at the hearing as witnesses attempted to set forth dates of the alleged conduct.

The incident of September 28, 2006, is not phrased in terms of Mallott’s conduct either, but at least it is specific in the date and what was observed from the person who alleges that she 
observed it.  Nonetheless, we will consider testimony on the different times that Mallott was alleged to be asleep.
III.  Cause for Discipline


The Board presented Basler’s testimony.  Basler had never seen Mallott sleeping on duty.  Tucker testified that she “appeared to be sleeping.”  Tucker testified:
Q:  When you approached her, what did you do?

A:  I had put my hand on her shoulder and said to Patty, and kind of gave it a little shake.  She did reply to me at that time, I’m not sleeping.  And I said I need to speak with you.

Q:  What did you speak about?

A:  We spoke about it, you know, had looked like she was sleeping.  She said I wasn’t sleeping, and I said you understand that it looked like you were and you had been like that for a long time I was told.  And you can’t do that on the job.  And she had talked to me about having a migraine and that sometimes she just needed to sit still and rest for a little bit. . . .  [
]

*   *   *

EXAMINATION BY COMMISSIONER CHAPEL:

Q:  Was she asleep?
A:  It appeared that she was.  All I can give you is in all honesty it appeared that she was.

Q:  So you don’t know?

A:  I don’t know.  It was my – it really did appear that she was.  At the time, it was my belief that she was.[
]

Tucker gives us no facts other than Mallott sitting with her eyes closed to support her assumption.  She admits that Mallott answered her when confronted, denied being asleep, and stated that she had a headache.  This is consistent with Mallott’s testimony at the hearing.

The Board presented the testimony of Sally Anderson, who testified that she walked past Mallott, who was sitting with her eyes closed.  This witness could not state whether Mallott was sleeping.  She testified that she continued walking down the hallway and that the observation was “just as a glance[.]”
  Anderson testified that on another occasion she saw Mallott sitting with her eyes closed and her head down.


Mary Gamble provided the best testimony, by recounting an incident in which Mallott had her eyes closed and had her head down.  Still, Gamble could only testify that Mallott appeared to be sleeping.  There was no evidence of snoring, just of slow respirations.


With regard to the most specific allegation in the complaint, that Mallott was sleeping in the doctor’s dictation room on September 28, 2006, the Board failed to produce the witness who it alleged would have testified that Mallott was sleeping and snoring.  

We find that the Board failed in its burden to prove that Mallott was sleeping on duty.
Summary


There is no cause for discipline under § 335.066.2(5) or (12).

SO ORDERED on April 1, 2011.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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