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DECISION

Kamlesh R. Makwana is subject to discipline for conducting a breast examination for which he was not qualified to conduct.
Procedure 

On October 14, 2008, the Missouri Dental Board (“the Board”) filed a complaint seeking to discipline Makwana.  On October 29, 2008, we served Makwana with our notice of complaint/notice of hearing, along with a copy of the complaint.  On November 17, 2008, Makwana answered the complaint.  We held a hearing on May 10, 2011.  Tina Crow Halcomb represented the Board.  Although notified of the time and place of the hearing, neither Makwana nor his counsel appeared at the hearing.  This matter became ready for our decision when the transcript was filed on May 25, 2011.
Findings of Fact
1. The Board first licensed Makwana as a dentist on October 17, 1996.  Makwana's license is current and active and was so at all relevant times.

2. Makwana has never held a license to practice as a physician, and he does not possess the education, skills or training to conduct breast examinations.

3. Conducting breast examinations are not within the scope of practice of a Missouri licensed dentist.
4. On March 17, 2006, patient H.B. visited Makwana’s dental office to have X rays performed on her teeth and to have her teeth cleaned.
5. During H.B.’s visit, Makwana’s receptionist/assistant was not present.  Only H.B. and Makwana were present in the examination room.

6. Makwana performed an additional “oral examination” in which he checked H.B.’s mouth, face, and neck for cancer.
7. Makwana lowered the neck line of H.B’s blouse in order to examine her lower neck/upper chest area.

8. Makwana put his hand under H.B.’s shirt to examine her arm pits.

9. Makwana then proceeded to lift H.B.’s shirt and bra to examine her breast and point out freckles.

10. On March 20, 2006, Makwana was arrested by the Wentzville Police Department.

11. On June 5, 2006, Makwana was charged in the 11th Judicial Circuit Court of Missouri (St. Charles County) with one count of first degree sexual misconduct and one count of third degree assault.
12. On April 9, 2007, Makwana entered into a plea agreement whereby he entered an Alford plea to one count of third degree assault, a Class C misdemeanor.
13. On April 9, 2007, Makwana was sentenced to two years’ probation (suspended imposition of sentence).  The terms of the probation required him to have no contact with the victim and to obey all federal and state laws. 
Conclusions of Law
We have jurisdiction to hear the complaint.
 The Board has the burden of proving by a preponderance of the evidence that Makwana has committed an act for which the law allows discipline.
  The Board meets this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence. 

The Evidence

We admitted the Board's investigative file into evidence.  Where no objection is made, hearsay evidence in the record can and must be considered in administrative hearings.
  The question is not whether the evidence is admissible, but what weight we give it.  To the extent not controverted, we accept the Board's evidence and have found facts accordingly.  The Board’s investigation evidence consists of certified copies of the police reports, witness statements, and court records.
Cause for Discipline

 The complaint cites the provisions of § 332.321.2 allowing discipline for:
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of . . . the functions or duties of any profession licensed or regulated by this chapter; 
*   *   *

(13) Violation of any professional trust or confidence [.]
 Performance of Professional Functions or Duties- Subdivision (5)

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.
  
The Board relies on court records showing that Makwana entered an Alford plea as a plea of guilty.  A guilty plea is an admission against interest and is ordinarily some evidence of the conduct charged.
  However, an Alford plea is an admission only that there is sufficient evidence to convict the defendant, often entered as part of a plea bargain.
 An Alford plea is not an admission of guilt, but is a type of guilty plea for the purpose of statutes that allow discipline 
for guilty pleas.
  The Board also relies on H.B.’s certified statement to police.  In that statement H.B. claims that Makwana put his hand under her shirt and performed a breast exam. Furthermore, H.B. claims that Makwana proceeded to lift up her shirt and her bra to look at her breasts.  Because Makwana failed to provide a statement or testimony to this Commission disputing this claim, we take her statements as evidence of probative value of the underlying conduct.
Performing a breast examination is not a defined practice for dentists under § 332.071 and it is therefore unauthorized.  Makwana is subject to discipline under § 332.321.2(5) for misconduct.
Violation of Professional Trust – Subdivision (13)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  A professional trust may not only exist between the professional and his clients, but also between the professional and his employer and colleagues.
 As a dentist, Makwana had a relationship of professional trust and confidence with his patient.  H.B. went to Makwana for routine dental services; instead she was subjected to unwarranted and unprofessional treatment by Makwana via a breast examination.  Makwana is subject to discipline under §332.321.2(13).
Plea of Guilty of Nolo Contendere – Subdivision (2)
At the hearing, the Board identified this subdivision as authorizing discipline for Makwana’s conduct.
  However, we cannot find cause for discipline under this subdivision because it was not set forth as a basis for discipline in the complaint.

Summary

Makwana is subject to discipline under § 332.321.2(5) and (13).

SO ORDERED on August 5, 2011.
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NIMROD T. CHAPEL, JR.


Commissioner
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