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State of Missouri

MAJOR CADILLAC CO., INC.,
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)
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)




)


vs.

)

No. 04-1521 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Major Cadillac Co., Inc. (“Major Cadillac”) is not liable for sales tax, interest or additions on loaner vehicles provided to its customers because the loaner vehicles were provided pursuant to rental agreements between the customers and Enterprise Leasing (“Enterprise”).  Major Cadillac does not dispute the remaining sales/use tax, interest, and additions ($12,137.08 plus further accrued interest) assessed by the Director of Revenue (“the Director”) pursuant to an audit.  
Procedure


Major Cadillac filed a complaint on November 15, 2004, challenging the Director’s  assessments of sales/use tax, interest, and additions.  


This Commission convened a hearing on the complaint on May 31, 2007.  William A. Mallory and Joseph Y. Holman, with Holman, Hansen & Colville, P.C., represented Major 
Cadillac.  Gary Barnhart and Jim Spradlin represented the Director.  Major Cadillac filed the last written argument on September 28, 2007.  
Findings of Fact

1. Major Cadillac is a General Motors car dealership in Kansas City, Missouri.
2. Major Cadillac purchased cars from General Motors to resell them to its customers.  The purchase price that Major Cadillac paid to General Motors included ownership privileges, which included courtesy transportation to be provided to Major Cadillac’s customers when a vehicle was being repaired under warranty.  
3. Courtesy transportation is an ownership privilege that is included in the purchase price that Major Cadillac’s customers pay for their vehicles.    
4. When Major Cadillac’s customers take their vehicles back for repair work under warranty, they sometimes receive a loaner vehicle to use.  
5. Enterprise maintains an office on Major Cadillac’s premises.  Major Cadillac initiates a “purchase order” and gives it to the customer, who presents it to Enterprise to obtain the car.
  The customer signs an Enterprise rental agreement form, on which the customer is designated as “renter.”  Major Cadillac is given a copy of the form.  Enterprise bills Major Cadillac, which pays for the rental.  “Major Cadillac” is typed in the blank on the rental agreement form designating the party billed.  Major Cadillac does not charge the customer for the rental because the loaner vehicle is provided, at the dealer’s option, as part of GM’s warranty program.  Major Cadillac submits a copy of the rental agreement to General Motors along with other repair order and warranty documentation, and General Motors reimburses Major Cadillac for the rental.  
6. Major Cadillac provided an exemption certificate to Enterprise.  
7. Enterprise does not pay sales tax on vehicles that it purchases to be leased, including the loaner vehicles provided to Major Cadillac’s customers.  Enterprise does not collect or remit sales tax on the leases to Major Cadillac’s customers either.  
8. Major Cadillac is licensed by the Director as a motor vehicle leasing company.  The loaner vehicles at issue in this case are from Enterprise and have nothing to do with Major Cadillac’s leasing business.  
9. The Director audited Major Cadillac for sales tax for September 2000 through August 2003 and use tax for October 1998 through September 2003.  Major Cadillac was registered with the Director for sales tax, but was not registered for consumers use tax.  On October 22, 2003, the parties executed a waiver of the statute of limitations on assessment of sales tax for one year from the date of the agreement.  Because Major Cadillac was not registered for use tax, the auditor did not obtain a signature on behalf of Major Cadillac on a waiver of the statute of limitations on assessment of use tax.  The auditor used three monthly periods – October 2001, July 2002, and May 2003 – as a sample to audit Major Cadillac’s sales.  The auditor computed an error factor for sales by taking the total amount of the audit findings for the sample periods and dividing by the gross sales for the same periods.  The error factor was applied to the gross sales for all periods under audit to arrive at a balance subject to tax.  The auditor used a one-year sample (2001) of purchases to audit in-state purchases (subject to sales tax).  The untaxed purchases were divided by the number of months in the sample to arrive at an error factor.  The in-state purchase error factor was then applied to all periods under audit to arrive at a balance subject to sales tax on purchases.  The auditor also used a one-year sample (2001) of purchases to audit purchases from out of state (subject to use tax).  The total amount of untaxed purchases from out of state was divided by the number of months sampled to arrive at an 
error factor.  The error factor was then multiplied by 36 to arrive at a total balance subject to tax.   The auditor found that Major Cadillac failed to charge sales tax on some taxable sales and failed to accrue sales tax on some in-state purchases that it consumed.  The auditor also found that Major Cadillac failed to accrue or remit use tax on purchases from out of state.  The auditor also concluded that Major Cadillac was liable for sales tax on the leases of the loaner vehicles.  The auditor found Major Cadillac liable for use tax on its purchases from out of state.  The auditor concluded that Major Cadillac was liable for $6,390.19 in sales tax, interest, and additions on parts sales; $2,323.71 in sales tax, interest, and additions on parts purchases; $49,378.74 in sales tax, interest, and additions on loaner vehicle rentals; and $3,423.18 in use tax, interest, and additions on purchases from out of state.  Major Cadillac disputed the audit findings as to the loaner vehicles and chose not to pay anything despite agreeing with the other audit findings.  The auditor determined that Major Cadillac was liable for a total of $49,367.54 in sales tax and $2,468.37 in additions, plus interest, and $2.800.20 in use tax, plus interest.  On September 17, 2004, the Director issued assessments for the amounts determined due in the audit, plus additional accrued interest.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Major Cadillac has the burden to prove that it is not liable for the amount that the Director assessed.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.
  


In its complaint, Major Cadillac disputes the assessment of sales tax on the loaner vehicles and also argues that the auditor used a faulty audit sample, that portions of the assessments are barred by the statute of limitations, and that it should not be held liable for additions to tax.  However, in its opening statement, Major Cadillac stated that it disputed the approximately $49,000 that was assessed on the loaner vehicles, and that it did not dispute the remaining amount of the audit findings (approximately $12,000).


Section 144.020.1(8), RSMo Supp. 2006, imposes state sales tax at a rate of four percent on: 

the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of “sale at retail” as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property.  

Section 144.010(10), RSMo Supp. 2006, defines “Sale at retail” as:

any transfer . . . of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property[.]

Section 144.021 provides that the sales tax is imposed on gross receipts.  Section 144.010(3), RSMo Supp. 2006, includes within gross receipts:  
the lease or rental consideration where the right to continuous possession or use of any article of tangible personal property is granted under a lease or contract and such transfer of possession would be taxable if outright sale were made and, in such cases, the same shall be taxable as if outright sale were made and considered 
as a sale of such article, and the tax shall be computed and paid by the lessee upon the rentals paid[.]


In Brambles Indus. v. Director of Revenue, 981 S.W.2d 568 (Mo. banc 1998), the Court held that to the extent that a lease would be a sale for resale if an outright sale had been made,

§ 144.010(3) requires that the proceeds from such a lease be excluded from gross receipts and, therefore, not considered in determining sales tax.  The Court thus made clear that a lease can qualify under the resale provision.  

Major Cadillac relies on a number of cases decided by the appellate courts of Missouri involving resales.
  Major Cadillac argues that it is not subject to sales tax on the loaner vehicle transactions because it leased the loaner vehicles in order for them to be re-leased to its customers.  We do not agree that the resale provision applies.  The Missouri Supreme Court has held that a resale or re-lease has three elements:  (1) the transfer, barter or exchange (2) of the title or ownership of tangible personal property, or the right to use, store, or consume the same, (3) for a consideration paid or to be paid.
   

In order for the resale provision to apply, there must be a “sale” and a subsequent “resale,” which may include lease transactions.  In the present case, there was only one lease transaction.  There was no lease between Major Cadillac and anyone else.  The lease agreement was between Enterprise and the customer.  The fact that Major Cadillac was billed for the lease does not change the transaction into a lease between Enterprise and Major Cadillac.  Major Cadillac’s argument would require us to conclude that there was a constructive lease between Major Cadillac and Enterprise, and then another lease between Major Cadillac and its customer.  The auditor testified that Major Cadillac gives the customer a “purchase order” and that the 
customer gives this document to Enterprise.  Because there is no copy of a “purchase order” in the record, we do not know what its terms are.  We do not find any evidence that there was a transfer of the loaner vehicle from Enterprise to Major Cadillac or from Major Cadillac to the customer.  Any “purchase order” was given to the customer so that the customer could obtain the loaner vehicle.  There was no transfer to or from Major Cadillac of the title or ownership of, or the right to use, store, or consume, the loaner vehicle.  

Therefore, the issue as we see it, though not raised by the parties, is how the Director can assess the sales tax against Major Cadillac.  The Director’s written argument admits that Major Cadillac did not own or have the right to use the loaner vehicles:
  
In contrast to the above-referenced cases cited by Petitioner, Petitioner did not own, possess, contract for, or lease the rental vehicles from Enterprise Leasing.  Therefore, Petitioner did not have the right to transfer, barter, or exchange, title, ownership or use of the leased rental vehicles to its customers.  In this case, Petitioner did not meet the first two prongs of the Sipco test.


Because Major Cadillac never owned or leased the loaner vehicles, there is no basis to assess sales tax against Major Cadillac.  

Summary


Major Cadillac is not liable for sales tax, interest or additions on loaner vehicles provided to its customers pursuant to rental agreements with Enterprise.  Major Cadillac is liable for the uncontested portions of the audit ($12,137.08 plus further accrued interest).  

SO ORDERED on December 6, 2007.



________________________________



JOHN J. KOPP  



Commissioner

	�No copy of a purchase order was introduced into the record.  Copies of warranty documentation that Major Cadillac submitted to General Motors were introduced into evidence.  Ex. F.  


	�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


	�Sections 136.300.1 and 621.050.2.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�Even if we were to address the other issues presented, Major Cadillac signed a statute of limitations waiver for sales tax, and no limitations period would apply to the assessment of use tax because Major Cadillac did not file use tax returns.  Section 144.220.1 and .3.  There is no evidence that the auditor used a faulty sampling method, and interest and additions would lie for Major Cadillac’s failure to remit tax on purchases that are undisputedly taxable.  Because we conclude that Major Cadillac is not liable for sales tax on the loaner vehicles, it is not liable for additions or interest on that amount.  


	�E.g., Weather Guard, Inc. v. Director of Revenue, 746 S.W.2d 657 (Mo. App., E.D. 1988); Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539, 542 (Mo. banc 1994); Ronnoco Coffee Co., 185 S.W.3d 676 (Mo. banc 2006).


	�Ronnoco Coffee Co., 185 S.W.3d 676 at 679.  


	�Resp. Brief at 15.  
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