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)
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)




)
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)

DECISION 


MFA Petroleum Company (“MFA”) is liable for $99,039.65 in sales tax, plus interest, for tax periods from January 2001 through December 2003.  MFA is not entitled to a credit for sales tax that it erroneously paid on the amount of the state excise tax on cigarettes (“the state excise tax”) because the statutes do not allow a credit.      
Procedure


On September 6, 2007, MFA appealed the Director of Revenue’s (“the Director”) final decisions assessing sales tax and interest for the period of January 2001 through December 2003.   

On January 2, 2008, MFA filed a motion for summary determination.  The Director filed a response and a cross-motion for summary determination on January 30, 2008.  MFA filed a response on February 13, 2008, and the Director filed a reply on February 22, 2008.  On February 26, 2008, we issued an order cancelling the hearing and requesting that either party 
supplement its motion with an authenticated exhibit as to the amount at issue, or that the parties file a stipulation as to the amount at issue.  The parties filed a stipulation on February 28, 2008.   


Our Regulation 1 CSR 15-3.440(3)(B)3.A provides:  

The commission may grant a motion for summary determination if any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint, and no party raises a genuine issue as to such facts.   

Findings of Fact

1. MFA is a corporation in good standing in Missouri with its principal place of business and headquarters in Columbia, Missouri.  During the periods at issue, MFA’s business activities in Missouri included:  (1) owning and operating convenience stores, oil change stores, vehicle service and repair centers, and a wholesale tire division, and (2) making fuel sales to individually owned fueling stations operated under the MFA name in Missouri.  
2. During the periods at issue, MFA’s convenience stores sold, among other things, cigarettes, and collected from customers and remitted to the Director state and local sales tax on such sales.  MFA also paid the state excise tax and local excise taxes (“the local excise tax”) on all of its sales of cigarettes.  
3. During the periods at issue, various municipalities where MFA did business and made sales of cigarettes imposed the local excise tax on the sale of cigarettes.  For purposes of this case only, MFA concedes that such municipal ordinances impose the local excise tax on the vendor, without any obligation for the vendor to directly pass the tax through to customers purchasing cigarettes.  
4. At all relevant times and currently, MFA incorporates both the state and any applicable local excise tax directly into the price that it charges its customers for cigarettes.  
5. Prior to January 1, 2001, and continuing through the end of April 2002, MFA calculated Missouri and local sales tax on its cigarette sales by multiplying the sales tax rate at the jurisdiction of the sale by the full price of the cigarettes charged to the customers.  During those periods, it collected that sales tax from its customers and remitted it, less the two percent timely payment discount, to the Director.  Sometime near April 2002, MFA’s tax consultants informed it that it was overpaying MFA’s sales tax on cigarette sales because it was calculating sales tax on the full price of cigarettes without first deducting the excise taxes incorporated into the purchase price of the cigarettes.  MFA understood that advice to apply to both Missouri and municipal excise taxes.  Accordingly, starting in May 2002, and continuing until after December 2003, MFA charged its customers and remitted to the Director, less the two percent timely payment discount, sales tax on the price of cigarettes net of state and municipal excise taxes incorporated into the price of the cigarettes.  
6. The Director audited MFA for the periods at issue.  Both the Director and MFA duly executed mutual waivers of the statutes of limitation for the Director to assess state and local sales tax, use tax, and withholding tax, and for MFA to claim refunds or credits for overpayments of those taxes.  Those waivers were in effect on August 10, 2007, when the Director issued the final decisions.  In addition to auditing MFA for sales, use and withholding taxes, the Director audited MFA for proper payment of automotive tire and battery fees.  
7. MFA reviewed its tax and sales records and determined that it remitted $90,811.14 (“the overpayment”) in state and local sales tax on the state excise tax component of its cigarette sales from January 2001 through April 2002.  The auditor would not allow a credit for the overpayment.  MFA filed a formal request for credit of the overpayment, checking the box for “credit” on the applicable form.    
8. As a result of the audit, the Director rendered certain audit findings regarding MFA’s sales, purchases, and withholdings.  The Director had no audit findings for use tax.  The Director found an underpayment of the tire fee, which MFA does not contest.  The Director 
concluded that MFA had underpaid state and local sales tax for the periods at issue in the amount of $32,774.27 on the component of the cigarette sales price reflecting municipal excise taxes.  The Director also found that MFA underpaid $66,265.38 pertaining to sales made at various tire centers and automotive repair centers owned by MFA, the in-state purchase of supplies, equipment, furniture, etc. for MFA’s own use but purchased under a claim of exemption, and reconciliations to correct errors made by MFA on some of its original reported returns.  The Director also found that MFA had underpaid $14,411.87 pertaining to sales of assets identified in Exhibit B attached to MFA’s complaint.  The Director concluded that MFA was liable for a total of $113,451.52 in sales tax.
  
9. The Director issued final decisions assessing MFA a total of $113,451.52 in sales tax for the periods at issue, plus interest. 
10.  After MFA filed its complaint with this Commission, the auditors determined that the assets identified in Exhibit B attached to MFA’s complaint were not subject to tax.  Therefore, the Director does not dispute that MFA does not owe $14,411.87 in sales tax on sales of assets identified in Exhibit B attached to MFA’s complaint.
   

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  MFA has the burden of proof.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.
  


Section 144.020.1(1), RSMo Supp. 2007, imposes the state sales tax on the retail sale of tangible personal property in this state.  Section 149.015, RSMo Supp. 2007, imposes the state excise tax on the sale of cigarettes.  The Missouri Supreme Court has held that sales tax is not due on the amount of the state excise tax. 
  The Director does not dispute that sales tax is not due on the amount of the state excise tax.  Therefore, the Director does not dispute that MFA overpaid $90,811.14 in state and local sales tax on the state excise tax component of its cigarette sales from January 2001 through April 2002.  The sole issue presented for our determination is whether MFA may be allowed a credit for sales tax that it overpaid on the amount of the state excise tax during tax periods from January 2001 through April 2002.  This is an issue of first impression, as we find no cases from the courts or this Commission that are on point.   

Both parties rely on § 149.015, but neither party notes the amendments to the statute that took effect on February 1, 2002.  Section 149.015.4 provides:  

It shall be the intent of this chapter that the impact of the tax levied hereunder be absorbed by the consumer or user and when the tax is paid by any other person, the payment shall be considered as an advance payment and shall thereafter be added to the price of the cigarettes and recovered from the ultimate consumer or user with the person first selling the cigarettes acting as an agent of the state for the payment and collection of the tax to the state, except that in furtherance of the intent of this chapter no refund of any tax 
collected and remitted by a retailer upon gross receipts from a sale of cigarettes subject to tax pursuant to this chapter shall be claimed under chapter 144, RSMo, for any amount illegally or erroneously overcharged or overcollected as a result of imposition of sales tax by the retailer upon amounts representing the tax imposed under this chapter.   


The Missouri General Assembly amended § 149.015.4, effective February 1, 2002 (the amended portion is noted in boldface type):

It shall be the intent of this chapter that the impact of the tax levied hereunder be absorbed by the consumer or user and when the tax is paid by any other person, the payment shall be considered as an advance payment and shall thereafter be added to the price of the cigarettes and recovered from the ultimate consumer or user with the person first selling the cigarettes acting as an agent of the state for the payment and collection of the tax to the state, except that in furtherance of the intent of this chapter no refund of any tax collected and remitted by a retailer upon gross receipts from a sale of cigarettes subject to tax pursuant to this chapter shall be claimed pursuant to chapter 144, RSMo, for any amount illegally or erroneously overcharged or overcollected as a result of imposition of sales tax by the retailer upon amounts representing the tax imposed pursuant to this chapter and any such tax shall either be refunded to the person who paid such tax or paid to the director.  The director may recoup from any retailer any tax illegally or erroneously overcharged or overcollected unless such tax has been refunded to the person who paid such tax.[
]  


In arguing that it is entitled to a credit, MFA relies on § 144.190.2, RSMo Supp. 2007, which provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance, with interest as 
determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax[.
]

(Emphasis added.)  The seller is the person legally obligated to remit the sales tax.
  


The parties agree that MFA should not have paid sales tax on the amount of the state excise tax and that § 149.015.4 clearly does not allow a refund of sales tax that has been overpaid on the amount of the state excise tax.  The Director argues that a credit has the same economic effect as a refund and is therefore indistinguishable.  MFA agrees that it is liable for some tax pursuant to the audit, but contends that it should be given a credit for the amount of sales tax that was overpaid on the amount of the state excise tax.  MFA argues that a credit and a refund are different terms with different meanings under the statutes.   

We accept MFA’s argument that “crediting” and “refund” are two different terms with two different meanings in the sales tax statutes.  Each word or phrase in a statute must be given meaning if possible.
  When § 144.190.2 applies, it requires that an overpayment be “credited” on any taxes due and that the balance be refunded.  To “credit” a sales tax overpayment is to apply it to another tax amount due.  A “refund” is defined as “[t]he return of money to a person who overpaid, such as a taxpayer who overestimated tax liability[.]”
  In Union Elec. Co. v. Director of Revenue,
 the Court noted the distinction between sales tax credits and refunds in   § 144.190.2, RSMo 1986, and concluded that § 144.190.2 allows the payment of interest on 
refunds, but does not allow the payment of interest on a credit.
  Therefore, when § 149.015.4 states that “no refund . . . shall be claimed” for an overpayment of sales tax upon the amounts representing the state excise tax, that same language does not preclude a credit.       

However, we must examine the rest of § 149.015.4.  When interpreting a statute, our primary goal is to determine the intent of the legislature from the language used and give effect to that intent, if possible.
  When the General Assembly amends a statute, we presume that it intends to change the existing law.
  Therefore, the 2001 amendment to § 149.015.4, effective February 1, 2002, is important.  MFA filed a formal request for credit for the overpayment, checking the box for “credit” on the applicable form.  The 2001 amendment to § 149.015.4 was in effect at the time of MFA’s claim for credit and therefore governs its claim.
  

In the amendment to § 149.015.4, the General Assembly retained the language stating that:  

in furtherance of the intent of this chapter no refund of any tax collected and remitted by a retailer upon gross receipts from a sale of cigarettes subject to tax pursuant to this chapter shall be claimed pursuant to chapter 144, RSMo, for any amount illegally or erroneously overcharged or overcollected as a result of imposition of sales tax by the retailer upon amounts representing the tax imposed under this chapter[.
]

The General Assembly thus continued the prohibition against a refund to the seller.    

However, the General Assembly added:  “and any such tax shall either be refunded to the person who paid such tax or paid to the director.”  (Emphasis added.)  The General Assembly 
also added that:  “The director may recoup from any retailer any tax illegally or erroneously overcharged or overcollected unless such tax has been refunded to the person who paid such tax.”  The General Assembly must be presumed to have intended a change in the effect of the statute by changing the language.
  The reference to “any such tax” refers to the sales tax that was illegally or erroneously overcharged or overcollected as a result of imposition of sales tax by the retailer upon amounts representing the tax imposed by Chapter 149, RSMo.  The statute then gives two options:  the “tax shall either be refunded to the person who paid such tax or paid to the director.”  The amendment goes on to say that the Director may recoup the overpayment from the retailer unless such tax has been refunded to the person who paid the tax.  Even though tax statutes are to be strictly construed in favor of the taxpayer and against the taxing authority,
 our primary goal, as we have already stated, is to determine the intent of the legislature from the language used and give effect to that intent.
  A statute should not be so narrowly construed as to defeat the purpose of the legislature.
  The General Assembly’s intent that the overpayment be paid to the Director, unless it has been refunded to the person who paid the tax, is expressed in the plain language of the statute.  MFA makes no claim that it has refunded the tax to the cigarette purchasers who paid it.  The plain language of the statute precludes the option of a credit, which would otherwise be allowable under § 144.190.2.  
The Director argues that § 149.015.4, RSMo Supp. 2007, effectuates a policy that the retailer not be allowed to reap a windfall by retaining the overpaid tax.  MFA complains that this result increases the net sales tax liability of an “innocent taxpayer.”  We merely apply the language of the statute,
 leaving any policy determinations to the General Assembly.  This 
Commission is not authorized to apply principles of equity.
  MFA is not entitled to a credit of the overpaid tax.  

Pursuant to their stipulation of facts, the parties agree that if MFA is not entitled to an overpayment credit for sales tax paid on the amount of the state excise tax for the periods at issue, it is liable for $99,039.65 in sales tax,
 plus interest.
  

Summary


There is no genuine issue as to any material fact.  MFA is not entitled to a credit for overpayment of sales tax on the amount of the state excise tax.  MFA is liable for $99,039.65 in sales tax, plus interest, for tax periods from January 2001 through December 2003.  

We grant the Director’s cross-motion for summary determination and deny MFA’s motion for summary determination.  


SO ORDERED on June 13, 2008.



________________________________



DOUGLAS M. OMMEN 



Commissioner

	�MFA attached a letter to its response in opposition to the Director’s motion for summary determination, stating that some of the figures previously stated by the parties were incorrect.  Because the attachment to MFA’s response was not an authenticated exhibit, we issued our order on February 26, 2008, requesting additional information.  The parties responded with the stipulation filed on February 28, 2008.  The stipulation indicates that some amounts previously stated were incorrect.  The Affidavit of Cheree Baxley, attached to MFA’s motion for summary determination, states that the sales tax on the purchases identified in Exhibit B attached to MFA’s complaint was $14,427.27.  The stipulation states that this amount was actually $14,411.87.  The Affidavit of Cheree Baxley also states that the sales tax on the various transactions that we have described in Finding 8 was $66,249.98 ($113,451.52 - $14,427.27 


- $32,774.27).  Since the $14,427.27 amount is incorrect, the $66,249.98 amount is also incorrect, and should be $66,265.38, as we have indicated in our Finding of Fact.    


	�MFA does not dispute that it underpaid $66,265.38 in Missouri and local sales tax on various transactions described in Finding 8, or that it underpaid $32,774.27 in Missouri and local sales tax on the component of the cigarette sales price reflecting municipal excise taxes.  The Affidavit of Cheree Baxley calculated MFA’s net overpayment of tax on cigarette sales as $90,811.14 - $32,774.27 = $58,036.87.  Baxley then calculated MFA’s net underpayment of sales tax for the audit period as $66,429.98 - $58,036.87 = $8,213.11.  Pursuant to the parties’ stipulation filed on February 28, 2008, MFA agrees that its net underpayment of sales tax for the periods at issue is $8,228.51 even if it is entitled to an overpayment credit for sales tax overpaid on the amount of the state excise tax. ($66,265.38 - $58,036.87 = $8,228.51).  


	�Section 621.050.1.  Statutory references are to RSMo 2000 unless otherwise noted.


	�Sections 136.300.1 and 621.050.2.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�ITT Canteen Corp. v. Spradling, 526 S.W.2d 11, 20 (Mo. 1975).     


	�H.B. 381, 91st Gen. Assem., First Regular Session, 2001 Mo. Laws 448.  The 2005 amendments to § 149.015 did not affect subsection 4.  S.B. 287, 93rd Gen. Assem., First Regular Session, 2005 Mo. Laws 1314-15.   


	�MFA’s suggestions in support of its motion, p. 3, emphasize the portion of the statute previous to the amended portion, and assert that the portion it emphasized “has been in effect since 2001[.]”  This is not correct.  The portion that MFA emphasizes, precluding a refund, has been in effect since 1994.  S.B.477, 87rd Gen. Assem., Second Regular Session, 1994 Mo. Laws 488.        


	�A 2002 amendment changed the statutory cite from § 144.510 to § 144.525, H.B. 1895, 91st Gen. Assem., Second Regular Session, 2002 Mo. Laws 590, but the language of § 144.190.2 was otherwise the same during and since the tax periods at issue.  


	�Sections 144.020.1, 144.021, and 144.080; Galamet, Inc. v. Director of Revenue, 915 S.W.2d 331, 336 (Mo. banc 1996).    


	�Winfrey v. State, 242 S.W.3d 723, 725 (Mo. banc 2008).


	�BLACK’S LAW DICTIONARY 1307 (8th ed. 2004).  See also Webster's Third New International Dictionary 1910 (1993), quoted in Raintree Homes, Inc. v. Village of Long Grove, 807 N.E.2d 439, 444 (Ill. 2004), defining refund as “to return (money) in restitution, repayment, or balancing of accounts”).


	�799 S.W.2d 78 (Mo. banc 1990). 


	�Even the Director’s regulations distinguish between sales tax credits and sales tax refunds.  Regulation 


12 CSR 10-102.016.  


	�Public School Retirement System of School Dist. of Kansas City v. Missouri Comm'n on Human Rights, 188 S.W.3d 35, 45-46 (Mo. App., W.D. 2006).  


	�Kilbane v. Director of Revenue, 544 S.W.2d 9, 11 (Mo. banc 1976). 


	�Hallmark Cards, Inc. v. Director of Revenue, 159 S.W.3d 352, 354 (Mo. banc 2005).  The record does not show the date on which MFA filed its claim for a credit, but the tax periods at issue ended December 2003; thus, the audit and claim for a credit necessarily followed thereafter.     


	�The General Assembly changed the word “under” to “pursuant to,” but this is not a substantive change.  


	�Kilbane, 544 S.W.2d at 11.


	�Medicine Shoppe International v. Director of Revenue, 156 S.W.3d 333, 338 (Mo. banc 2005).  


	�Public School Retirement System of School Dist. of Kansas City, 188 S.W.3d at 45-46.  


	�PDQ Tower Services v. Adams, 213 S.W.3d 697, 698 (Mo. App., W.D. 2007).  


	�See  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


	�Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  


	�The total assessment of $113,451.52 minus the $14,411.87 in sales tax on sales of assets identified in Exhibit B attached to MFA’s complaint.  


	�Section 144.170.  
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