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MAW CARES, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 10-1811 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION
)




)



Respondent.
)

DECISION 


MAW Cares, Inc. (“MAW Cares”) failed to produce adequate documentation to the Department of Social Services, MO HealthNet Division (“the Department” and “the Division,” respectively) and failed to follow proper billing procedures.  MAW Cares is subject to sanctions of $15,551.70 for personal care services and $6,107.08 for homemaker and respite services, less any amounts already recouped by the Department.

Procedure


MAW Cares filed a complaint on June 10, 2010, challenging the Department’s imposition of sanctions.  The Department filed an answer on October 26, 2010.  This Commission convened a hearing on the complaint on May 20, 2011.  MAW Cares was represented by Peter H. Love of Goffstein, Raskas, Pomerantz, Kraus, & Sherman, LLC.  
Assistant Attorney General Daniel W. Follett represented the Department.  The matter became ready for our decision on September 26, 2011, when MAW Cares filed the last written argument.    

Findings of Fact

1. The Department is an agency of the State of Missouri charged with administering Missouri’s Title XIX (Medicaid) program, and its MO HealthNet Division (the “Division”) administers payments under the program.  

2.  The Division has authority to determine Medicaid reimbursement, authority to determine provider participation in Medicaid, and authority to administer sanctions, including assessing overpayments and termination against providers who violate the rules of the Missouri Medicaid program.

3. The Division, pursuant to 42 CFR 456.1 through 456.23, is responsible for conducting post-payment reviews of claims submitted by Medicaid service providers.

4. The Department is required to adhere to the provisions of the federally-approved Missouri Medicaid State Plan and must take appropriate steps to assure appropriate and sufficient care for Medicaid recipients, compliance with Medicaid program rules, and appropriate Medicaid reimbursement.

5. Further, in order to assure the sufficiency of treatment, the Division may require providers to submit reports to the agency.
  It also must require providers to:  enter into provider agreements, keep records necessary to disclose the extent of services provided, and to furnish any of the information maintained to the Division upon request.

6. MAW Cares is a Medicaid provider and enrolled in the Missouri Medicaid Personal Care Services and Homemaker and Respite Services programs.  These programs provide in-home care for participants eligible to receive such services.

7. MAW Cares signed a provider agreement with the Department stating it would abide by the terms of the state Medicaid program, as monitored by the Department, and would maintain records of services provided.  At all relevant times, the provider agreement was in full force and effect and binding upon MAW Cares.

8. Under the Medicaid program, the provider performs services covered by Medicaid, and then bills Medicaid after the services have been allegedly performed.  The Department pays the provider for the services billed, but also performs post-service audits to determine whether the services were performed and properly documented.
9. If there is no documentation of the services billed by the provider, or if the provider’s documentation of the services is inadequate, the Department may recoup the money it paid the provider for those services, or may impose other sanctions.

10. On or about June 17, 2010, Cathy Schulte, a Program Integrity Analyst for the Division, conducted an unannounced audit of MAW Cares, and requested records from Margaret Waits – its owner and president – relating to the services it provided and billed under the Medicaid program.

11. Waits provided records to Schulte, which Schulte scanned into a portable digital scanner.  At the conclusion of the visit, Waits signed a settlement disclosure document indicating she had provided all the records in her possession conforming to Schulte’s request.  Waits informed Schulte that she had not produced some nurse notes that were at her home; Schulte allowed Waits to forward those notes the next day.  Other than the nurse notes, 
Waits did not indicate at the time of the audit that any other notes or documentation were missing from the records Waits produced.

12. Pursuant to the monitoring requirements of 42 CFR 456.1-456.23, the Division conducted a post-payment review of MAW Cares’ Medicaid claims for the dates of service from November 1, 2009 through March 31, 2010.

13. On August 12, 2010, the Division issued two final decision letters to MAW Cares detailing the results of the Department’s June 17, 2010 audit, and informing MAW Cares the Department was assessing an overpayment of $6,107.08 for homemaker and respite services, and an overpayment of $15,551.70 for personal care services.  The letters also advised MAW Cares to submit a “plan of corrective action” to address the deficiencies cited.
14. According to the final decision letters, MAW Cares committed five types of billing errors, coded by letters A through I.  The error codes are defined as follows:
 


A - Billed for units of service for which no documentation was produced to 
support the service billed for that date of service. 


B - Billed for units of service for a particular date, but the documentation did not 
support the number of units billed. 


C - Billed for units of service, but failed to document delivery of the 
particular type of service on the time sheet.


D - Billed for services delivered to a participant for a particular date of service, 
but there was no entry for the participant’s signature on the time sheet 
documenting the services delivered to the participant on the date of service.


E - Billed for overlapping time. 


F – Billed for services including travel time.

G – Billed for services on date client was in the hospital.

H – Billing failed to document tasks authorized by the health plan.


I – Billed for nurse’s visit, but failed to take client’s vital signs.
15. The Division’s post-payment review of MAW Cares’ Medicaid Claims for the period November 1, 2009 to March 31, 2010 revealed, and Waits admits:

a.  MAW Cares billed and was paid for services for which it had no documentation;

b.  MAW Cares billed and was paid for more time than its employee time sheets supported;

c.  Several of MAW Cares’ documents lacked participant signatures;
d.  MAW Cares failed to document what tasks were done by its staff for clients;

e.  MAW Cares billed and was paid for instances where its employee worked for two different clients but billed for overlapping time;

f.  MAW Cares billed and was paid for instances where an employee worked for two different clients, but failed to allow for travel time between visits to each client;

g.  MAW Cares billed and was paid for an employee’s time working for a client who was hospitalized at the time and received no in-home care;

h.  MAW Cares billed and was paid for services where no authorized tasks were documented;

i.  MAW Cares billed and was paid for a nurse visit where its documentation failed to 
reflect the nurse checked the patient’s vital signs. 
16. The Department determined MAW Cares’ billing errors resulted in overpayments of $15,551.70 for personal care service claims, and $6107.08 for homemaker and respite service claims.

17. In response to the final decision letters, Waits prepared and submitted to the Division revised records adding some information missing/omitted from the original records.  
These revised records were not the records Waits had on hand at the time of the audit and were not the records provided to Schulte on June 17, 2010.  In some instances, MAW Cares also made on-line adjustments to claims cited in the post-payment review as erroneous.  

18. The Department did not revise its post-payment review or final decision letters to reflect the corrected and amended records submitted by MAW Cares. 

Conclusions of Law
We have jurisdiction to hear this appeal.  § 208.156.2, RSMo 2000.  MAW Cares has the burden of proof.  § 621.055.1.  The Department’s answer provides notice of the basis for imposing sanctions.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  We have discretion to take any action the Department could have taken, and we need not exercise our discretion in the same way as the Department.  Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).  

This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).


The Department requires providers to generate and retain records necessary to disclose the extent of services rendered to Medicaid recipients.  42 CFR § 431.107.  Providers are required to have “adequate documentation,” defined by 13 CSR 70-3.030(2)(A) as:

… documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  “Adequate medical records” are records which are of the type and in a form from which symptoms, conditions, diagnosis, treatments, prognosis, and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty.  All documentation must be made available at the same site at which the service was rendered.  An adequate and complete patient record is a record which is legible, which is made 
contemporaneously with the delivery of the service, which addresses the patient/client specifics, which include, at a minimum, individualized statements that support the assessment or treatment encounter, and shall include documentation of the following information:

1. First name, last name, and either middle initial or date of birth of the MO

HealthNet participant;

2. An accurate, complete, and legible description of each service(s) provided;

3. Name, title, and signature of the MO HealthNet enrolled provider delivering the service. Inpatient hospital services must have signed and dated physician or psychologist orders within the patient’s medical record for the admission and for services billed to MO HealthNet. For patients registered on hospital records as outpatient, the patient’s medical record must contain signed and dated physician orders for services billed to MO HealthNet. Services provided by an individual under the direction or supervision are not reimbursed by MO HealthNet . . . .
4. The name of the referring entity, when applicable;

5. The date of service (month/day/year);

6. For those MO HealthNet programs and services that are reimbursed according to the amount of time spent in delivering or rendering a service(s) (except for services American Medical Association Current Procedural Terminology procedure codes 99291–99292 and targeted case management services administered through the Department of Mental Health and as specified under 13 CSR 70-91.010 Personal Care Program (4)(A)) the actual begin and end time taken to deliver the service (for example, 4:00–4:30 p.m.) must be documented;

7. The setting in which the service was rendered;

8. The plan of treatment, evaluation(s), test(s), findings, results, and prescription(s) as necessary. Where a hospital acts as an independent laboratory or independent radiology service for persons considered by the hospital as “nonhospital” patients, the hospital must have a written request or requisition slip ordering the tests or procedures;

9. The need for the service(s) in relationship to the MO HealthNet participant’s treatment plan;

10. The MO HealthNet participant’s progress toward the goals stated in the treatment plan (progress notes)[.]
(Emphasis added.)
Monies paid to a provider for services not verified by adequate records constitute an overpayment.
 Based on its audit, the Department determined MAW Cares failed to maintain adequate documentation of services rendered to clients and billed to the Department, as required by 13 CSR 70-3.030(2)(A), resulting in an overpayment of $15,551.70 for personal care services and $6,107.08 for homemaker and respite services.  The Department contends its designations of Errors A through I in its final decision letters reflect instances where either MAW Cares billed for time or services that it cannot establish through adequate documentation were actually completed (A, C, and D), or it admittedly did not complete either in part or in whole (B, E, F, G, H, and I).  For such errors, the Department argues recoupment is the only logical sanction.


In an apparent acknowledgment of the shortcomings in its record keeping, MAW Cares attempted to address the errors cited in the Department’s final decision letters by correcting and otherwise supplementing its records and, in certain instances, by submitting “on-line adjustments” of its previous billings.  It offered the reconstructed and corrected records at the hearing as evidence that the services billed had in fact been performed.  The Department argues this corrective action cannot effectively address the errors cited, as any records not contemporaneously maintained fail to meet the definition of “adequate documentation” under 
13 CSR 70-3.030(2)(A).  

We address each error code cited by the Department in turn.

Error A – No records to support services billed

The Department’s post-payment audits revealed instances where MAW Cares had no records whatsoever to support its claims for homemaker/respite services and for personal care services.  Services not properly documented cannot be billed to MO HealthNet.  13 CSR 70-3.030(2)(A).  


MAW Cares’ representative, Margaret Waits, testified that the entity’s secretary had failed to record the correct dates on these claims, and that she reconstructed the missing records by reviewing employee time sheets and back-up notes from nursing visits.  However, MAW Cares produced no evidence that the Department’s audit findings were in error.  For each claim cited Error A, we find MAW Cares failed to maintain documentation for services which it billed, in violation of 13 CSR 70-3.030(2)(A). 
Error B – Billings in excess of documented services

The Department cited as Error B those claims where MAW Cares billed for more time than its employees’ time sheets state they actually worked.  A provider is required to document the date of service to a recipient, and the time spent providing the service(s), with notation of the actual clock time the employee began and completed the service.  13 CSR 70-91.010(4)(A).

Waits testified that MAW Cares’ employees complete a time sheet reflecting services provided; from these time sheets, a secretary calculates the number of units of service provided for each recipient during a billing period,
 and prepares the claims for reimbursement submitted to the Department.  Waits reviewed the claims cited as Error B and the employee time sheets, and determined the secretary must have made mistakes in calculating the number of units in several claims.  She attempted to correct these through on-line adjustments to some of the claims.  

We take this testimony as an admission by MAW Cares that claims were submitted that exceeded the amount of time recorded in its employees’ time sheets.  While MAW Cares attempted to mitigate these errors by making on-line adjustments of some of these claims, it failed to offer any substantiating evidence to establish the basis for such corrections.  We find 
MAW Cares violated 13 CSR 70-91.010(4)(A) by failing to adequately document each claim cited as Error B, and submitted claims that exceeded the time reflected in its time sheets. 
Error C – Employee timesheets lacking client signatures

Documentation of services delivered by a provider must include, for each date of service, the signature or mark of the recipient, or the signature of another responsible person present in the recipient’s home at the time of the service.  13 CSR 70-91.010(4)(A)2.F.  The Department cited as Error C each instance where its audit disclosed MAW Cares’ records failed to reflect such signatures.  


To address these errors, MAW Cares obtained signatures on employee time sheets, albeit well after the time the services were provided.  Such supplementation of the records fails to satisfy the clear requirements of the regulation that the signature be obtained “at the time of service.”  MAW Cares violated 13 CSR 70-91.010(4)(A)(2.)(F.) in each instance cited as 
Error C.

Error D – Failure to document task


The Department identified as Error D instances where MAW Cares failed to document the type of task performed for a recipient.  To adequately document a claim, a provider’s records must include a description of the service provided.  13 CSR 70-91.010(4)(A).2.D; 13 CSR 70-3.030(1).  


MAW Cares, in an apparent concession that errors were made, attempted to correct the inadequacies in its records by having employees review their time sheets, and check off the missing tasks for each claim cited as Error D, based on their recollection of what services are routinely provided for a recipient.  However, according to Waits’ own testimony, participants sometimes refuse an approved task on a visit or request that additional tasks be provided.  Without some contemporaneous record to reflect the actual services provided on each visit, 
MAW Cares’ “corrected” time sheets were based on nothing more than good faith speculation.  For each Error D cited, we conclude MAW Cares failed to meet the requirements of adequate documentation and violated 13 CSR 70-91.010(4)(A) and 13 CSR 70-3.030(1).
Error E – Timesheets with overlapping time


The Department’s audit found instances where MAW Cares’ employees reported providing services to two different recipients at different locations during overlapping time periods.   As noted above, 13 CSR 70-91.010(4)(A)2 requires the provider to document the actual clock time services began and ended for each recipient.  

Again, Waits’ testimony sought to explain how the errors occurred.  She noted one instance where an employee provided services to two related recipients residing in the same apartment.  In another instance, an employee recorded the time based on clocks in recipients’ homes that were inaccurate.  Waits also faulted employees who failed to complete their time sheets in accordance with the company’s policy.  Although such explanations are no doubt very plausible, they do not alter MAW Cares’ responsibility for ensuring the accuracy of claims submitted for payment, regardless of who produced or submitted it.  13 CSR 70-3.020(9).  Overlapping times are obviously inaccurate.  For each instance of an Error E, we find MAW Cares failed to review its claims for accuracy, in violation of 13 CSR 70-91.010(4)(A)2.

Error F – Timesheets fail to allow for travel time between visits

Section 13.7.D(2) of the MO HealthNet Provider Manual on Personal Care, incorporated by reference at 13 CSR 70-3.030(1), defines personal care services as direct service to the participant, including time spent completing work vouchers and obtaining participant signatures.  Time spent for travel is specifically excluded in the definition.  The Department’s audit noted as Error F instances where MAW Cares’ records failed to reflect travel time between participant visits. 

MAW Cares admits that some of these billings were submitted in error, but Waits testified that in one instance, services were provided to recipients who lived in the same apartment, L.M. and B.M., and that no travel time was actually incurred.  However, while the Department’s audits show MAW Cares submitted several claims for services to participant B.M. that were flagged as Error F, the evidence that services were provided to a participant L.M., or that L.M. and B.M. reside in the same apartment, comes from Waits’ testimony alone.
  Thus, the preponderance of the evidence establishes MAW Cares submitted claims for its travel time in each instance of an Error F, in violation of published policies and procedures of the MO HealthNet program.
Error G – Participant not at home to receive services

Pursuant to 13 CSR 70-91.010(1)(B)1, a personal care plan is an alternative to institutional care.  The regulation provides in pertinent part:

 If the recipient meets all of the eligibility and assessment criteria, the Department of Health and Senior Services or its designee will develop an initial personal care plan to authorize personal care services on a scheduled basis to eligible recipients in their own homes or licensed Residential Care Facility I or II as an alternative to twenty-four (24) hour institutional care on an inpatient or residential basis in a hospital or NF.
(Emphasis added.)  The Department’s audit revealed, and MAW Cares does not dispute, that it billed for personal care services for a participant who was hospitalized at the time and not at home to receive such services.  We find MAW Cares’ claim cited in the Department’s audit as Error G to have been erroneous and to have resulted in an overpayment.

Error H – Tasks authorized not documented as 
delivered; billing for unauthorized tasks

As noted above, services are to be provided to a participant pursuant to a personal care plan authorized by the Department.  A service provider must always have, and provide services in accordance with, a current service plan.  13 CSR 70-91.010(1)(B)1.  The Department identified as Error H instances where MAW Cares failed to provide the services authorized for a participant and instead documented and claimed reimbursement for performing tasks not authorized by the participant’s current service plan.


Waits testified she believes the additional tasks checked by MAW Cares were actually performed, even if not authorized by the participant’s current service plan.
  To address the errors cited by the Department, she had the employees who performed the services correct the time sheets to check only authorized tasks.  While we acknowledge Waits’ concern for fully addressing the needs of participants, MAW Cares cannot unilaterally alter a participant’s current  service plan or expect payment for unauthorized services.  The claims cited as Error H were not adequately documented and resulted in MAW Cares’ receiving more compensation than it was entitled to receive.
Error I – Failure to document vital signs in nurse visit report


A provider may be reimbursed for nurse visits for personal care participants with special needs only with the prior authorization of the Department.  13 CSR 70-91.010(6)(A).  At each authorized nurse visit, a nurse must complete an assessment of the participant’s health and the suitability of the care plan to meet the participant’s needs.  13 CSR 70-91.010(6)(A).  
Documentation of the authorized nurse visit must include written notes and observations. 
13 CSR 70-91.010(6)(F).  The Department’s audit identified as Error I an instance where a nurse visit report failed to document the participant’s vital signs. 

According to Waits’ testimony, the participant in question suffers from a mental disability and routinely became agitated when trying to take her vital signs.  However credible this explanation may be, it does not relieve MAW Cares from the requirements of 13 CSR 70-91.010(6)(A) and (F).  We find MAW Cares violated this regulation and failed to maintain adequate documentation of the claim cited as Error I.
Sanctions

Under the Department’s Regulation 13 CSR 70-3.030(5), the imposition of a sanction is discretionary: 

Imposition of a Sanction. 


(A) The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency. . . .

The filing of the appeal vests the Department’s discretion in this Commission, but we are not required to exercise it in the same way the Department did.
  

Regulation 13 CSR 70-3.030(4) provides: 

Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (3) of this rule:

*   *   *

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years;

(C) Suspension of participation in the MO HealthNet program for a specified period of time; 

(D) Suspension or withholding of payments to a provider;

(E) Referral to peer review committees including PSROs or utilization review committees; 

(F) Recoupment from future provider payments;

(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;

(H) Attendance at provider education sessions;

(I) Prior authorization of services;

(J) One hundred percent (100%) review of the provider's claims prior to payment;

(K) Referral to the state licensing board for investigation;

(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;

(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(5)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed 

to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, 

practices potentially dangerous to patients and fraud are to be considered particularly serious;


2.  Extent of violations—The state MO HealthNet agency shall consider the extent of the violations as measured by, but not 

limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any 
overpayment and the length of time over which the violations occurred[;] 


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke 
sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare, or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions[.] 


MAW Cares has not shown that any sanction other than recoupment is appropriate.  While there is no evidence of violations prior to the audit period, and no history of prior sanctions, the Department’s audit uncovered substantial overpayment to MAW Cares involving numerous participants, occurring repeatedly throughout the audit period, due to the provider’s billing errors.  We do not find MAW Cares intentionally submitted erroneous claims, but the failure to maintain adequate records is a very serious breach of the terms of its MO HealthNet 
provider agreement.  We determine that the appropriate sanction is recoupment of the amount of the overpayment as calculated by the Department.   
Summary


MAW Cares’ billing errors resulted in overpayments of $15,551.70 for personal care services and $6,107.08, for homemaker and respite services, which amounts may be recouped by the Department, less any amounts already recouped.

SO ORDERED on March 28, 2013.



________________________________



MARY E. NELSON


Commissioner

� §§208.152 (Cum. Supp. 2008), 208.153, and 208.201; 13 CSR 70-3.020, 13 CSR 70-3.030, 13 CSR 70-3.130. Statutory citations are to the RSMo Supp. 2012 unless otherwise indicated.


� §§208.152, 208.153 and 208.201.


� 42 CFR 441.107.


� 42 CFR 431.107; 42 CFR 484 et seq.


� Exhibit E.


� 13 CSR 70-3.130(2)(C)4.


� A “unit” of service is defined in 13 CSR 70-91.010(4)(A)(1.) as 15 minutes.


� Transcript at 92-94.  The Department’s Exhibits D and G and Attachment B to the complaint are alphabetical listings of all MAW Cares’ claims examined for the audit period November 1, 2009 to March 31, 2010.  The names of those participants are noted here by first and last initials, pursuant to our order of October 28, 2010, to seal the exhibits.  A participant “M.L.” is among those listed, but no participant has the initials “M.L.”


� Transcript at 96-98.


�Mellas, 220 S.W.3d at 782-83.  
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