Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 05-0397 BN



)

PATRICIA J. LYONS,
)




)



Respondent.
)

ORDER

We grant the State Board of Nursing’s (“the Board”) motion for summary determination in part.  The Board may discipline Patricia Lyons for inaccurate documentation of medication.  We deny the rest of the motion.  
Procedure


The Board filed its complaint on March 22, 2005.  On July 6, 2005, the Board filed a motion for summary determination.  Under § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Board establishes facts that entitle it to a favorable decision.  

To establish the facts material to its claim, the Board relies on the requests for admissions that it served on Lyons on May 18, 2005, to which she did not respond.  Under § 536.073.2, our Regulation 1 CSR 15-3.420(1), and Supreme Court Rule 59.01, the failure to answer a request 
for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).   That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).    


We personally served Lyons with a notice of this case, a copy of the complaint, and a notice of hearing, by certified mail, and we gave her until July 22, 2005, to respond to the motion.  Lyons has filed no responsive pleading, served no response to the request for admissions, and filed no response to the motion.  Therefore, the following facts, established by the request for admissions, are undisputed.

Findings of Fact

1. Lyons holds an RN license that was current and active at all relevant times and until April 30, 2005, when it lapsed.  
2. At all relevant times, Lyons was employed in the oncology unit of North Kansas City Hospital (“the Hospital”) in Kansas City, Missouri.  Lyons had a duty to:
· accurately document all medication withdrawn, administered, or wasted; and 

· follow physician orders regarding the withdrawal or administration of medication.

3. From December 2003 through January 2004, the Hospital investigated Lyons’ medication activities and produced a report showing above-average narcotics withdrawals.  
4. Lyons withdrew Vicodin tablets and documented them as administered as follows:  


Patient

Date

Time

Quantity





(i) V.N.
12-24-03
19:45

2
V.N. had an intravenous drip of Morphine and did not take Vicodin because it made him sick.


(ii) H.H.
01-13-04
19:50

2




01-14-04
20:16

2




01-15-04
06:21

2
H.H. had continuous infusion by epidural catheter, did not take pills because of difficulty swallowing, and had no standing physician order for the administration of Vicodin.  



(iii) W.S.  
01-20-04
10:56

2




01-21-04
04:37

2

W.S. had no pain at the relevant times and received no Vicodin.

5. Lyons withdrew Vicodin tablets as follows:


(i) R.B.
01-08-04
20:25

2




01-09-04
01:43

1




01-09-04
01:54

1



(ii) J.Y.
01-20-04
21:10

1
Lyons did not document the Vicodin as either administered or wasted.  

6. Lyons withdrew two Vicodin tablets for V.N. on 12-24-03 at 00:30 and documented them as administered in the medication administration report (“MAR”), but documented in her nursing notes that V.N. was sleeping.  
7. On January 15, 2004, Lyons withdrew two Roxicodone tablets for patient C.B., but C.B. did not receive the medication and Lyons did not document its administration or wastage in the MAR or nurse’s notes.  

Conclusions of Law

We have jurisdiction to hear the Board’s complaint under § 335.066.2, which states:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, 
RSMo, against any holder of any [RN] license . . . or any person who has failed to renew or has surrendered his or her . . . license for any one or any combination of the following causes[.]
(Emphasis added.)  The Board has the burden to prove that Lyons has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

A.  Diversion

In its motion, but not in its complaint, the Board alleges that Lyons either intentionally administered unprescribed medication to patients or consumed it herself.  We cannot find cause for discipline on conduct not alleged in the complaint.  Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  Therefore, we do not address that allegation.    

B.  Departure from Physician Orders

The Board argues that Lyons violated her duty to follow physician orders because she documented the administration of Vicodin to patients V.N., H.H., and W.S.  The record does not establish what the physician orders were for those patients.  The deemed admissions state that patient H.H. had no “standing” order for Vicodin, but they do not establish that H.H. had no other order for Vicodin.  The deemed admissions suggest that none of the patients had any use or need for Vicodin tablets, but that suggestion does not support an inference as to the content of physician orders.  Therefore, we deny the motion as to failure to follow physician orders.  
C.  Documentation

The Board argues that Lyons violated her duty to accurately record information on medications.  We agree.  W.S. and C.B. did not receive the medication that Lyons documented as administered.  (Findings 4(iii) and 7.)  Lyons documented conflicting information for V.N.  (Finding 6.)  Lyons did not document any disposition of medication for patients R.B., J.Y., and C.B.  (Findings 5(i), 5(ii), and 7.)  Her documentation was inaccurate.  
The Board cites § 335.066.2(5), which allows discipline for:

[i]ncompetency [or] misconduct . . . in the performance of the functions or duties of [an RN.]  

Misconduct is the willful doing of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  Lyons admits, and we agree, that her violations of professional duties constitute misconduct and incompetency.  She is subject to discipline under § 335.066.2(5) for misconduct and incompetency.  
The Board cites § 335.066.2(12), which allows discipline for:

[v]iolation of any professional trust[.]

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  Lyons admits, and we agree, that her violations of professional duties constitute a violation of professional trust.  Therefore, she is subject to discipline under § 335.066.2(12).  
Summary


We conclude that Lyons is subject to discipline under § 335.066.2(5) and (12) for inaccurate documentation.  We deny the rest of the motion.  The Board shall inform us by August 17, 2005, whether it intends to proceed to hearing.  

SO ORDERED on August 11, 2005.



________________________________



JOHN J. KOPP



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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